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内容提要

本教程选材以美国法为主 ， 包括美国法律制度、宪法、刑法、刑事诉讼

法、民串诉讼法、侵权法、合同法、财产法、公司法 、证据法、知识产权法、家庭

法、反垄断法以及相关的经典案例等 1 3 个单元 。 每个单元自成体系，既包

含系统的理论介绍 ，又包含美国法院的判决意见书。单元后还特别设计了

听力部分、案例讨论和翻译练习 。 书后附录部分的内容也很丰富，包括听力

部分的书面材料、部分合同样本和词汇表等 。

本教程可供大学本科生、研究生、博士生使用，同时也可作为广大法律

英语爱好者的学习用书。
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第二版修订说明

2007 年，我在美国印第安纳大学布鲁明顿校区摩利尔法学院偶遇浙江大学

法学院梁上上教授和正在印大攻读法学硕士学位的我国某法学院毕业生，互通

姓名以后，他们立刻提到了《法律英语教程》这本教材 ，并对教材的知识性 、系统

性和实用性给予了充分的肯定，认为该教材在语言和知识方面为他们后来赴美

学习美国法提供了非常大的帮助 。 作为主编，能得到读者的直接反馈和肯定，深

感欣慰和鼓舞 。 《法律英语教程》自 2005 年出版以来，历经五个年头 ，一直是中

国政法大学大学英语高级模块课程法律英语的主要教材之一，受到学生的广泛

认同和欢迎 。

作为编者和本书的使用者，我们认为该教材突出了知识性和系统性 ， 很好地

实践了以内容为依托的语言教学模式，避免专业英语教学 “只见树木，不见森

林＂的弊端，针对法律语言的复杂特点，很好地帮助学生在真实语境下，领悟法

律英语术语的含义，了解法律英语语言特点，获得语感。

近五年来，随着我国在经济、技术、文化、教育等方面的迅猛发展，学生的知

识结构和层次也发生了很大变化 ，现代化通信手段在教育领域应用广泛 ，至 须对

教材内容做适度的调整 。 在广泛征求师生意见的基础上，本书编者历经一年的

时间，对本书进行了较大篇幅的修订，力求更加适应教学形势和满足师生需求 。

第二版基本保持了第一版的编排体系，在内容方面作了如下修改：

第一 ， 对内容进行了必要调整 。 秉承本书初版的编写原则，在强调语言技能

训练的前提下，兼顾专业英语语言特点及学习者的特点和需要，力求课文内容更

加丰富，更加突出知识性和系统性 。 同时考虑到语言教材的特点和课时限制，对

初版中的一些课文进行了更换或删节 ， 使主题更突出 ，内容更 紧凑 ，结构更系统 。

更换的内容有：第一单元 ： 听力，课文 A, 课文 C; 第二单元 ： 听力，课文 A, 案

例；第三单元 ： 案例 ；第四单元：听力，案例；第五单元：听力，课文 B, 案例 ； 第十单

元：案例 ； 第十二单元（现第十三单元） ： 课文 A, 课文 B, 案例 。 此外，考虑到涉外

婚姻家庭事务的增多，还增加了“家庭法 ” 作为第十二单元，原十 二单元改为第

十三单元 。 并对以上各单元（除“家庭法“单元以外）的练习都进行了重新编写。

进行删节的内容有 ： 第二单元 ： 课文 B ; 第三单元 ： 课文 A ; 第四单元 ： 课文 A ;

第 六 单元 ： 课文 A ; 第十单元 ：课 文 A ; 第十二单元 ： 课叉 A, 课文 B 。

并将第一版附件中的 Case Brief 提前到 第一单元的案例部分 ，凸显 briefing

cases 作为学习普通法的基本技能的重要性，也为学生学习以后单元中的案例提
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供指导 。

此外，第二版替换了一些案例，主要基于如下考虑 ： 使案例与课文 B 所涉法

律原则切合，以便学习者能更好地理解课文 B 中 的法律原则及其适用 ； 力求案例

经典，或案例内容更富有趣味或有现实意义 。 建议学生仔细研读案例及课文 B

中的法律原则 ， 学习掌握案例法的精髓 。

初版问世五年以来 ， 我国 在信息化方面发生了根本性的变化 ， 互联网的普及

为人们查询资抖提供了 十 分便利的条件 ， 因此 ， 第二版附录部分不 再放入《美国

宪法》，该部分内容将与其他法律文献或资料在本书配套的教学课件 中 以索引

形式呈现给读者 ， 以 便学习者学习各部门法时查询法律依据 。

第二 ， 适当降低课文难度 。 根据师生的反馈 ， 第二版对所有课文及案例 中的

单词和木语增加了注释及课后的注解 ， 力求以有限的篇幅为学习者提供尽可能

多的背景知识 。

第 三 ，编写人员也有较大变化 。 第二版对编写人员进行了调整 。 编 者 均多

年从事语言教学， 深谙语言教学规律，且全部有美国法学院系统学习法律的留学

背景 ， 主讲法律英语及美国法律制度等课程，英语法律语言及法律基础深厚 ， 具

有丰富的法律英语和双语课教学经验 。 具体编写分工如 下 ： 徐新燕编写第 一单

元和第二单元 ， 胡晋华编写第三单元、第四单元和第十三单元 ， 张清编写第 五 单

元、第七单元、第 八单元和第九单元 ， 齐筠编写第六单元、第 十 单元、第 十一 单元、

第十二单元 。 齐筠担任本书主编，负责全书 的统稿 工作 。

本书对第一版中的打印和语言内容错误进行了认真仔细的修订 ， 但由于水

平有限 ， 一定还存在很多的不足 ， 恳切希望师生多提宝贵意见 ， 并致以诚挚的

谢意 。
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前 言

随着我国与国际间交往的日益增多，以及我国涉外经济合作的飞速发展和

涉外法律业务的急剧增多，社会迫切需要越来越多具有较强英语语言运用能力

的法律从业人员，法律英语教学巳凸显其在法律院校英语教学中的重要地位 。

本书旨在向法律专业学生和法律从业人员传授法律英语知识和系统的普通法知

识，帮助学生扩大法律英语专业词汇，了解法律英语的语言特点，提高阅读能力

和语言运用能力，为今后进一步学习专业法律英语和从事法律工作奠定基础 。

本教程以培养既懂法律又懂英语的复合型人才为目标，力求成为一本有效实用

的教材。

本教程选材以美国法为主，强调知识性、系统性和实用性 。 在内容选排上克

服了许多法律英语教材内容不够全面的缺点 。 每个单元自成体系，力求结构完

整，内容全面系统，形式丰富多样 。 既包含系统的理论介绍，又包含美国法院的

判决意见书，改变了现有专业英语教材多为＂阅读一翻译＂的单一模式 。 本书内

容主要包括美国法律制度、宪法、刑法、刑事诉讼法、民事诉讼法、侵权法、合同

法、财产法、公司法、证据法、知识产权法、家庭法 、 反垄断法以及相关的经典

案例 。

本教程包含十二个单元及附录部分，每个单元主要介绍一门法律，具体内

容包含：

1. 听力部分，内容涉及案例事实、法庭辩论、法律知识介绍等 。 突出情景对

话，让学生熟悉法律英语的常用表达方式并加以模拟，巩固法律英语词汇，培养

语言运用能力 。

2. 课文 A, 概述一部门法的主要内容，旨在让学生系统了解有关部门法律

制度、规则，掌握该部门法的主要词汇 。

3. 课文 B, 是对相关法中某个问题的重点论述，使学生在全面了解有关法

的基础上，更深刻地理解某一具体原则或理论，同时也为第四部分的案例学习做

准备 。

4. 案例部分，选择相关部门法的经典案例，旨在增强实用性和趣味性，使学

习者能够接触到原汁原味的美国联邦法院及州法院的判例 。 学生在学习课文 A

和课文 B 的基础上，可以对案件展开辩论，进行口语练习 。

5. 练习部分，本教程每部分后面都设计了练习 。 练习强调专业词汇的学

习，在课文 B 后面还特别设计了词汇扩展练习，其中一些词汇没有在课文中出

. I . 



现，但属于相关法律的专业词汇 ， 学生应予掌握 。 本教程练习的另 一特点是突出

学生的语言运用能力的训练，设计了听力部分、案例讨论和翻译练习 。 听力设计

在单元的开始部分，教师可根据学生的学习情况，将该练习放在完成课文学习以

后进行 。

书后附录部分包括听力部分的书面材料、一些合同样本 ， 如何写案情摘要、

模拟法庭、《美国宪法》和词汇表 。 建议学习者提前阅读案情摘要 (Case Brief) , 

以方便学习案例 。

本书编写分工如 下： 高莲红 ： 第 一 、五单元 ； 陈延兵 ： 第二、四单元 ； 胡晋华 ： 第

三、 十 二单元 ； 齐筠 ： 第六、 十 、 十一 单元 ； 张清 ： 第七、八、九单元 。 齐筠负责全书

的统稿 工 作。

限于时间和水平 ， 书中可能存在 一 些失误和不妥之处 ， 恳请广大读者批评、

指正 。

编者

2004 年冬于北京
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Unit One Legal Systems 

归气气言勹知(':'t,Tj,i飞 ";0·台，.三了，气，'-~>J

Words and expressions : 

legal system common law precedent civil law 

code Roman law panel Congressman 

competition law public and private international law comparative law 

litigant practitioner system -builder problem-solver 

I • Spot dictation. Listen to the passage carefully and fill in the blanks with the 

words you hear. 

In England, the legal system is based on . Over the centuries, English 

judges have unified and developed laws using a system of and established 

practice. By contrast, in the rest of Europe, civil law forms the bases for most legal 

systems. Civil systems generally feature a setting out basic rights and du-

ties and in some cases, can be traced right back to . In 2004 , the unrelia-

ble evidence set out to explore the differences between the two systems. Here's the 

presenter Clive Anderson, introducing his of experts. 

(Anderson) To discuss laws, common and uncommon, civil and~ncivil, I'm 

joined by a Congressman Simon, one of the English judges in 

. Hue Massa is a barrister specialized in EU , . 

He's appeared in cases involving European Commission. Prof. Bessel Maxis, who has 
. . d . Jome m our program before, 1s a leading expert on . Prof. John Bell is 

another distinguished academic expert, currently professor of Lord Canterbury College 

of Cambridge. Welcome a distinguished penal. Prof. Maxis, an ordinary person, 

maybe an ordinary , to recognize the differences of the court on historical 
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bases of civil law or common law. 

(Maxis) I would put it in this way. Our concept of the law, the people who tell 

us what the law is in the continental European systems are the academics of the uni

versities and in the common law systems are the and the judges. That's 

very important difference. Because academics go for system, logic, structure and the

ory and therefore tend to be system-builders while our lawyers are practitioners. They 

look for the problems and they try to find the right remedies. So they are problem

solvers. 

(Anderson) What are the differences between the ways a town or city might de

velop England using old rules and gradually building up one supposed to be a new 

town which is laid up on a great pattern? 

(Maxis) Yes, I think it is true to say that our system has developed without the 

kind of structure that the European systems have from the beginning largely for the 

reasons you said they inherit from Roman Law. But these differences are being a ten

uated practice, and gradually, I think, will all move together. Let's give a take. We 

are adapting to the订 ideas and they are taking many of ours . 

D • Listen to the passage again and decide whether the following statements are 

True or False according to what you hear. 

1. English legal system follows the common law tradition, which was based on case 

law. 

2. The source of law in civil law system is the legislation, which is also part of the 

source in the common law system. 

3. There is tendency that civil _law system and common law system learn from each 

other and the feature of one legal family is accepted by the other. 

4. Judges play an important role in interpreting the law in the common law system the 

same as what law scholars do in the civil law system. 

5. In the civil law jurisdictions, judges may not make principles as their equivalents 

do in the common law systems. 
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Common Law v. Civil Law Systems 

By Judge Peter J. Messitte 

The two principal legal systems in the world today are those of 

civi l law and common law. Continental Europe, Latin America, 

most of Africa and many Central European and Asian nations are 

part of the civil law system; the United States, along with England 

and other countries once part of the British Empire, belongs to the 

common law system. 

The civil law system has its roots in ancient Roman law, upda

ted in the 6th century A. D. by the Emperor Justinian and adapted 

in later times by French and German jurists. 

The common law system began developing in England almost a 

millennium ago . By the time England's Parliament was established, 

its royal judges had already begun basing their decisions on law 

"common" to the realm. A body of decisions was accumulating. A

ble lawyers assisted the process. On the European continent , 

Justinian's resurrected law-books and the legal system of the Catho

lic Church played critical roles in harmonizing a thousand local 

laws. England, in the midst of constructing a flexible legal system 

of its own, was less influenced by these sources. It never embraced 

the sentiment of the French Revolution that the power of judges 

tem 

普通法系

tinian 

查士丁尼大帝

• jurist 

法学家

·millennium 

一千年

·accum血te

积累；积攒

• r, 谭un忱t

恢复旧风俗、习

惯等；复兴

·embrace 

should be curbed, that they should be strictly limited to applying . curb 

the law such as the legislature might declare. 

After the American Revolution, English common law was en

thusiastically embraced by the newly independent American states. 

In the more than 200 years since that time, the common law in 

America has seen many changes —economic, political and social — 
and has become a system distinctive both in its techniques and its 

style of adjudication. 

• legislature 

立法机构
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冗i "Judge-made" Law 

订

It is often said that the common law system consists of unwrit

ten "judge-made" law while the civil law system is composed of 

written codes . For the most part, law in the United States today is 

"made" by the legislative branch. To some extent, however, the 

judge-made law analogy is true . 

Historically, much law in the American common law system 

has been created. by judicial decisions, especially in such important 

areas as the law of property, contracts and torts - what in civil law 

countries would be known as "private delicts. " Civil law countries, 

in contrast, have adopted comprehensive civil codes covering such 

topics as persons, things, obligations and inheritance, as well as 

penal codes, codes of procedure and codes covering such matters as 

commercial law. 

But it would be incorrect to say that common law is unwritten 

law. The judicial decisions that have interpreted the law have, in 

fact, been written and have always been accessible. From the earli

est times -Magna Carta is a good example —there has been'.'leg

islation, " what in civil law systems would be called "enacted law . " 

In the United States, this includes constitutions (both federal and 

state) as well as enactments by Congress and state legislatures. 

In addition, at both the federal and state levels, much law has 

in fact been codified. At the federal level, for example, there is an 

internal revenue code. State legislatures have adopted uniform codes 

in such areas as penal and commercial law. There are also uniform 

rules of civil and criminal procedure which, although typically 

adopted by the highest courts of the federal and state systems, are 

ultimately ratified by the legislatures. Still, it must be noted that 

many statutes and rules simply codify the results reached by com

mon or "case" law. Judicial decisions interpreting constitutions and 

legislative enactments also become sources of the law themselves, so 

in the end the basic perception that the American system is one of 

judge-made law remains valid. 

At the same time, not all law in civil law countries is codified 

in the sense that it is organized into a comprehensive organic, whole 



statement of the law on a given subject. Sometimes individual stat

utes are enacted to deal with specific issues without being codified. 

These simply exist alongside the more comprehensive civil or penal 

codes of the system. And while decisions of the higher courts in a 

civil law jurisdiction may not have the binding force of law in suc

ceeding cases (as they do in a common law system) , the fact is 

that in many civil law countries lower courts tend to follow the deci

sions of higher courts in the system because of their persuasive argu

mentation . Nevertheless, a judge in the civil law system is not le

gaily bound by the previous decision of a higher court in an identi

cal or similar case and is quite free to ignore the decision altogether. 

The Concept of Precedent 

In the United States, judicial decisions do have the force of 

law and must be respected by the public, by lawyers and of course, 

by the courts themselves. This is what is signified by the "concept 

of precedent" , as expressed in the Latin phrase stare dee叩—"let

it [ the decision ] stand" . The decisions of a higher court in the 

same jurisdiction as a lower court must be respected in the same or 

similar cases decided by the lower court. 

This tradition, inherited by the United States from England, is 

based on several policy considerations. These include predictability 

of results, the desire to treat equally everyone who faces the same or 

similar legal problems, the advantages to be gained when an issue is 

decided that affects all subsequent cases and respect for the accu

mulated wisdom of lawyers and judges in the past. But it is also un

derstood that primary responsib山ty for making law belongs to the 

legislative authority; judges are expected to interpret the law, at 

most filling in gaps when constitutions or statutes are ambiguous or 

silent. 

Thus, there are important limiting features to the concept of 

precedent. First and foremost, a court decision will only bind a 

lower court if the court rendering the decision is higher in the same 

line of authority . For example, a decision of the U. S. Supreme 

Court on a matter of constitutional or ordinary federal law will bind 

all U. S. courts everywhere because all courts are lower and in the 

·:·-'先例
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• sit 

审案

• entertain 

受理（案件）

, litigant 

诉讼当事人

• pronouncement 

宜告

• distinguish 

区别于

·overrule 

推翻；宜布无效

• int~gration 

结合；一体化

• analogous 

相似的
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same line of a uthority as th e Supreme Court in such matters . But 

dec isions of one of the several U. S. Courts of Appeals - the inter

mediate federal appeals co urts - will only bind federal trial courts 

within th e ir respective regions. Decisions of a state supre me court 

on th e meaning of a state law where that court s its will be binding 

everywhere, so long as the state court's decisions do not conflict 

with constitutional or federal statutory law. 

American judges tend to be very cautious in their decision

making. As a rule, they only entertain actual cases or controversies 

brought by litiga nts whose interests a re in some way directly affect

ed. In add山on, judges usually decide cases on th e narrowest possi

ble grounds, avoiding, fo r example, constitutional issues when ca

ses may be d isposed of on non-constitutional grounds. Then, too, 

the "law" that judges sta te is only so much of the ir decision as is 

absolutely necessary to decide the case . Any other pronouncement 

on th e law is unoffi cial. 

Another important limiting feature of th e concept of precedent 

is that th e later case must be th e same or closely related to the pre

vious one. Unless th e fact s are identical or substantially similar, the 

la ter court will be able to di stinguish the earlier case and not be 

bound by it. 

The highest court of a jurisd iction , e. g. , the U. S. Supreme 

Court for the United States or a state supreme court within its own 

state, can overrule a precedent even where the facts of the later 

case are identica l or substantially similar to the earlier case. In 

1954 , for example, in the famous school integration of Brown v. 

Board of Education, the U. S . Supreme Court overruled an analo

gous decision it had rendered in 1896. 

But such direc t over-ruling is not common . What is more likely 

is that the high court , by distinguishing later cases over time , will 

move away from an earli er precedent which has become undesira

ble. But for th e most part , the long standing precedents of the high 

courts remain. 

Common Law v. Civil Law 

Apart from these features, th e re are a number of institutions 



associated with the common law system not usually found in civil 

law systems. Principal among these is the jury which, at the option 

of the litigants, functions in both c ivil and criminal cases. The jury 

is a group of citizens, trad山onally 12 in number, summoned at ran

dom to determine th e facts in a lawsuit. When a trial by jury is 

held, the judge will instruct the jury on the law, but it remains for 

th e jury to decide the facts . This means that ordinary ci tizens will 

decide which party will prevail in a c ivil case, and whether, in a 

c riminal case, th e accused is guilty or innocent of th e charge 

against him or he r. 

The in stitution of th e ju1-y has had an important shap ing effect 

on th e common law. Because jurors are brought in on a temporary 

basis lo resolve factual issues, com mon law trials are usually con

centrated events, sometimes only a matter of days (a lthough occa

sionally poss ibly weeks or months in duration) . Emphasis is on the 

oral testimony of witnesses, although documents also are presented 

as ev idence. Lawyers have responsib山ty for preparing the case ; the 

trial judge performs no investigation of th e case prior to trial. Law

yers, acting as adversaries, take the lead in questioning the witnes

ses at trial, while the judge acts essentially as a referee . Testimony 

is recorded verbatim by a court reporter or electronically. 

All this stands in marked con trast to what is usually found in 

civi l law systems, where jury trials are for the most part unknown 

In a given case, instead of a single continuous trial, a series of 

court hearings may be held over an ex tended period. Documents 

play a more important role than witness testimony. The judge ac

tively investigates th e case and also conduc ts the questioning of th e 

witnesses. Instead of a verbatim record of th e proceedings, the 

judge's notes and findings of fact comprise the record . Appeals may 

be taken both on the facts and th e law, and the appeals court can 

and, sometimes does open the record to receive new evidence. 

Despite th e ir diffe rences, both the common and civil law sys

tems have as th eir goal th e just, speedy and inex pensive determina- 1 

tion of disputes. 

U. S. co urts have become particularly sensi tive in recent years 
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• reappraise 

重新评估

• alt~maie , dispute 
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决机制
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调解

• default juilgm!'nl 

缺席判决
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ment 

简易判决

for the need to continuously reappraise their processes in order to 

improve the quality of justice . As a consequence of these efforts, 

there are many other aspects of court activity in the U. S. These 

range from alternate dispute resolution mechanisms (including arbi

tra tion and mediation ) to such procedural devices as default and 

summary judgment, used by judges to decide cases at an early stage 

without having to proceed to a formal trial. 

(From Issues of Democracy, Electronic Journals of the U. S. 

Internati onal Agency, September, I 999 , Vol. 4 , No. 2) 

1. Judge Peter J. Messitte : an Article III federal judge for the United States District 

Court for the District of Maryland. He joined the court in 1993 after being nomina

ted by President Bill Clinton. He is serv ing on senior status . 

2. Roman law: the legal system of ancient Rome , forming the basis for modern civil 

law. 罗马法 。

3. the Emperor Justinian: a Christian emperor of the Roman Empire on the cusp be

tween Antiquity and the Middle Ages. Emperor Justinian is known for his reorgan

ization of the government of the Roman Empire and his codification of the laws, 

the Codex Justinianus, in A. D. 534. Corupus Jurus Civilis or the Justinian Code, 

was the result of Emperor Justinian's des ire that ex isting Roman law be collected 

into a simple and clear system of laws, or "code," Justinian's own laws, as well 

as two additional books on areas of the law . In 534 , the Justinian Code, made up 

of the Code, the Digest, and the Institutes, was completed . 查士丁尼大帝 。

4. Magna Carta: widely viewed as one of the most important legal documents in the 

history of democracy. King John of England agreed , in 1215 , to the demands of 

his barons and authorized that handwritten copies of Magna Carta be prepared on 

parchment, affixed with hi s seal, and publicly read throughout the realm . Thus he 

bound not only himself but hi s " heirs , for ever " to grant "to all freemen of our 

kingdom" the rights and liberties the great charte r desc ribed. With Magna Carta , 

King John placed himself and England's future sovereigns and magistrates within 
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the rule of law. 英国大宪章 。

5. alternate dispute resolution mechanisms: new methods of dispute resolution such 

as ADR which facilitate parties to deal with the underlying issues in dispute in a 

more cost-effective manner and with increased efficacy. The resolution of disputes 

takes place usually in private and is more viable, economic, and efficient. It has 

proven to be one the most efficacious mechanisms to resolve commercial disputes 

of an international nature. 诉讼外纠纷解决机制 。

Check Your Understanding 

Answer the following questions according to the text. 

I. What are the major legal families in the world? 

2. What is the origin of the civil law system? 

3. How does the common law come into being? 

4. How were the judges treated in the French Revolution? 

5. What were the grievances of the Americans against the British King that were lis

ted in the American Declaration of Independence? 

6. What is the main source of law in the common law system? What about that in the 

civil law system? 

7 . Do you agree with the author that "it would be incorrect to say that common law is 

unwritten law"? 

8. What is a code? Are all laws codified in America? If no, what are other types of 

written laws? 

9. What is a precedent? What are the bases for the principle of stare decisis? 

10. Are all the decisions binding prececlents for the subsequent cases? Are there any 

limitations on the precedential effect of a judicial decision? 

11. What is the difference between distinguishing a case from a precedent and overru

ling a precedent? 

12. What is the main function of treatises in the common law system and in the civil 

law system respectively? Why such difference? 

Build Up Your Vocabulary 

I . Match the items in the following two columns. 

1 . codification a. a body of Roman ecclesiastical jurisprudence that 
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2. c ivil law 

3. canon law 

4 . statute 

5. source of law 

6. litigant 

7. stare decisis 

8 . jury 

9. arbitration 

10 . mediation 

11 . adjudication 

12. predictability 

13 . jurist 

14. judgment 

15. common law 

·10· 

was compiled between the 12th and 14th centuries 

b. the process of compiling, arranging, and systemati

zing the laws of a given jurisdiction into an ordered 

code 

c. the materials and processes out of which law is de

veloped 

d. one of the two prominent systems of jurisprudence 

in the Western World 

e . a method of alternative dispute resolution in which a 

neutral third party helps resolve a dispute 

f. the law passed by the legislative body 

g. a party to a lawsuit 

h. a method of dispute resolution involving one or 

more neutral third parties who are chosen by or 

agreed to by the disputing parties, and whose de

cision is binding 

1. the process of judicially deciding a case 

j. a group of people selected according to law and giv

en the power to decide questions of fact and return 

a verdict in the case submitted to them 

k. the doctrine of precedent, under which it is neces

sary for courts to follow earlier judicial decisions 

when the same points arise again in litigation 

l. a court's final de termination of the rights and obliga

勋ns of the parties in a case 

m. the body of law derived from judicial decisions and 

opinions, rather than from statutes or constitutions 

n. (also called banality) the degree to which a correct 

pred ic tion or forecast of a system's state can be 

made e ither qualitatively or quantitatively 

o. one who has thorough knowledge of the law, esp. a 

judge or an eminent legal scholar 

p. a law-making body 



ll • Fill in the blanks with the words or expressions given below , changing the 

form if necessary. 

legislature 

jurisdiction 

precedent 

judicial 

codify 

enact 

ratify 

police 

customs 

subject matter 

I . A is a branch of government under the separation of powers with the 

power to pass, amend, and repeal laws. The law that it creates is called legisla

lion or statutory law. It is also known by many names, the most common being 

parliament and congress, although these terms also have more specific meanings. 

2. Generally, decisions of higher courts (within a particular system of courts) are 

mandatory on lower courts within that system—that is, the principle an

nounced by a higher court must be followed in later cases. For example, the Cali

fomia Supreme Court decision that unmarried people who live together may enter 

into cohabitation agreements (Marvin v. Marvin) , is binding on all appellate 

courts and trial courts in California (which are lower courts in relation to the Cali

fornia Supreme Court). Similarly, decisions of the U. S. Supreme Court (the 

highest court in the country) are generally binding on all other courts in the U. S .. 

3. is the process of bringing together a legislative act and all its amend-

ments in a single new act. The new act passes through the full legislative process 

and replaces the acts being codified. 

4. Sen. Joe Lieberman said the administration [ might] have problems getting the 

START treaty signed last week in the Senate. Lieberman said he'd ar

rived at his belief on the vote tally falling short after conversations with colleagues 

over the congressional recess. 

5. Cicero once said that "Justice has emanated from nature. Therefore, certain mat

ters have passed into by reason of their utility. Finally the fear of law, 

even religion, gives sanction to those rules which have both emanated from nature 

and have been approved by custom . " 

6. (from the Latin ius, iuris meaning "law" and dicere meaning "to 

speak") is the practical authority granted to a formally constituted legal body or to 

a political leader to deal with and make pronouncements on legal matters and, by 

implication, to administer justice within a defined area of responsibility. The term 

is also used to denote the geographical area or subject-matter to which such au 

thority applies. 

7. The judiciary (also known as the system or judicature) is the system of 

·11· 



courts which interprets and applies the law in the name of the sovereign or state. 

The judiciary also provides a mechanism for the resolution of disputes. Under the 

doctrine of the separation of powers, the judiciary generally does not make law 

(that is, in a plenary fashion, which is the respons山山ty of the legislature) or en

force law (which is the responsibility of the executive) , but rather interprets law 

and applies it to the facts of each case. 

8. Two dozen economists wrote to Sen. Reid: "We Urge " of Your Health-

care Reform Bill. 

9. A officer is a warranted employee of a police force . In the United States 

"officer" is the formal name of the lowest police rank; in many other countries 

"officer" is a generic term not specifying a particular rank, and the lowest rank is 

often "constable". 

10. jurisdiction is the authority of a court to hear cases of a particular type 

or cases relating to a specific subject matter. For instance, bankruptcy court only 

has the authority to hear bankruptcy cases. It must be distinguished from person

al jurisdiction, which is the power of a court to render a judgment against a parti

cular defendant, and territorial jurisdiction, which is the power of the court to 

render a judgment concerning events that have occurred within a well-defined ter

ritory. 

Cloze 

Choose the proper word from the list below, and then fill in the blanks. 

action 

enacted 

authorized 

jurisdiction 

code 

legally 

constitutwn 

legislature 

customs 

police 

The legal system is legal regimen of a country consisting of a written or oral 

, primary legislation (statutes) by the legislative body estab-

lished by the constitution, subsidiary legislation (bylaws) made by person or bodies 

by the primary legislation to do so, applied by the courts on the 

basis of traditional practices, and principles or practices of civil, common, Roman, 

or other of law . This aspect of the legal system is its substance. 

The legal system also has structure. The structure of a legal system consists of 

elements of this kind: the number and size of courts; their (that is, what 

kind of cases they hear, and how and why) ; and modes of appeal from one court to 

another. Structure also means how the is organized, what a president can 
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do or not do , what procedures the department follows , and so 

on . Structure , in a way, is a kind of cross section of th e legal system—a kind of still 

photograph, which freezes the . 

Translation 

Translate the following sentences into Chinese. 

l . The common law system is that of laws originated and developed in England and 

based on court decisions, on the doc trines implicit in those decisions, and on cus

toms and usages rath er than on codified written laws . 

2 . Civil law (or civilian law) is a legal system inspired by Roman law, the primary 

feature of which is that laws are written into a collection, codified, and not (as in 

common law ) dete rmined by judges . Conceptually, it is the group of legal ideas 

and systems ultimately derived from the Code of Justinian, but heavily overlaid by 

Germanic , ecclesiastical , feudal, and local practices, as well as doctrinal strains 

such as natural law, codification, and legislative positivism. Materially, civil law 

proceeds from abstrac tions , formulates general princ iples , and distinguishes sub

stantive rules from procedural rules . 

Comparative study 

Fill in the form with comparison between common law and civil law. 

Common law Civil law 

Other names Continental , Romano-Germanic 

Source of law Case law , legislation 

Lawyers Judges dominate trials 

Judges' 
Career Judges 

qualifications 

Degree of judicial 
H,gh 

High; separate from the executive and 

independence the legislative branches of government 

Juries Provided at trial level 

Policy-making role Courts share in balancing power Courts have equal but separate power 

Australia , England, Hong Kong , 

Examples 
Ireland , USA (except Louisiana) , 

Canada ( except Quebec) , Paki-

stan , India , Malaysia 
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• trial court 

初审法院

• felony 重罪

• superior court 

高级法院

·circu、it court 

巡回法庭

·district court 
产

地区法院

• subdivision 分支
·preside 主管

·conespond 一致

• exercise 行使

• criminal prosecu-

tion 刑事控诉

• misdemeanor 

轻罪

State and Federal Court Structure 

and Characteristics 

1. State Court Structure 

Trial Courts of General Jurisdiction The basic compo-

nent of the state court systems of all states is the trial court of gener

al jurisdiction. This court has jurisdiction over major civil disputes 

and all serious criminal offenses, called "felonies". These courts 

are called by various names . The most common names for this court 

is "superior court" or "circuit courts" , though in some areas they 

are called "district courts". In general the territorial subdivisions o

ver which these courts preside correspond with the county lines of a 

state. 

In most slates, there is a layer of trial courts below the circuit 

or superior court level which exercise limited general jurisdiction. 

Typically they have jurisdiction over all types of civil cases up to a 

certain amount of money in controversy and over all criminal 

• handle 

处理，审理

• regular 常规的

• appeals court 

上诉法院

• appellate court 

,, 1 prosecutions of less serious criminal matters, called "misdemean

ors". For example, in California the Superior Court handles all fel

onies and civil cases with over $25,000 in controversy, while the 

Municipal and Justice Courts handle criminal misdemeanors and 

c ivil disputes of less than $25,000. A similar division exists in 

上诉法院

, • specialized juris-

dictiQn 

专属管辖权

• probate or surro-

gate courts 

遗嘱认证法院

• oversee 监督

·decedents'estates 

死者房产、财产

·Juvenile 

青少年的

· 14· 

Michigan between the higher level state circuit court and district 

court, except that the civil dividing line is $10,000. Appeals from 

judgments of these lower courts often go to the general jurisdiction 

trial court (circuit or superior court) rather than to the regular ap

peals court. In such cases, the c ircuit or superior court acts as a 

single-judge appellate court rather than a trial court. 

Trial Courts with Specialized Jurisdiction States have 

other trial courts with specialized jurisdic tion to decide only disputes 

of a particular type . Among th em are probate or surrogate courts 

(for overseeing distribution of decedents'estates, for juvenile mat-



ters, or for mental commitments and guardianships over adults una

ble to handle their affairs) , juvenile courts (if juvenile matters are 

not handled by the probate court) , and courts of claims (to handle 

money claims against the state) . In some states, some courts with 

specialized subject-matter jurisdiction are considered the equal of 

the superior or circu it courts of general jurisdiction. In other states, 

specialized courts are considered inferior to the circuit or superior 

court and the latter are sometimes assigned the task of deciding ap

peals from the former. This is another instance when a trial court 

exercises appellate court functions and when an appeal can be de

cided by a single judge. 

Small Claims and other Informal Courts Most states 

have established small claims divisions either in the courts of gener

al jurisdiction or in the courts just below them. Disputes are limited 

to those involving less than a specified amount in controversy, such 

as $300, $500 or $1,000. S omet1mes these courts are called Jus-

tice of the Peace Courts, because that is the name of the official 

who presides over the proceedings. Sometimes these'勹 ustices" are 

not lawyers and have no particular legal training. Procedure in 

small claims courts is very informal and there is generally no appeal 

from a judgment. Sometimes lawyers are prohibited from represen

ting parties in such courts. However, in most jurisdictions, if par

ties to cases in small claims court wish to utilize a lawyer or to avail 

themselves of the greater rights afforded by a regular court, they 

may do so by simply asking that the case be "removed" from small 

ment 

• guanl血吐ip

监护责任

• court of claims 

求偿法院

• subject-matter 

juriadiction 

标的管辖权
·small claims 

小额诉求

• Justice of the 

Peace 

治安官

• proce~ding 
' 诉讼程序

. ju吐ices

法官

• utilize 

聘用，雇用

• remove 

移送

• docket 

判决日程表

·losing p叩

败诉方
• a trial 忐 IIOl10 • 

claims court, a t which time it is placed on the docket of a regular ( 审理

trial court. In others, there is no right of removal, but the losing 

party has a right to a trial de nova in a higher court. A trial de novo 

is ·a completely new trial that ignores the earlier result in the small 

claims court. 

Appellate Courts The structure of state appellate courts 

conforms generally to that described above in the general description 

of appellate courts. However, it bears repeating the state appellate 

court of last resort of a state is the final arbiter of the meaning and 

application of slate law. While the United States Supreme Court has 

需要，要求

·appellate court of 

last resort 

终审法院

• arbiter 

仲裁者
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·review 

审查 又吹

• a邸regale

总数

• hold'court se贮
. s10ns 

开庭

• prestJge 

权威，地位
·tariff 
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power to review state court judgments, it may do so only on issues 

of federal law. 

2. The Federal Court System 

Federal courts have jurisdiction over federal law claims and 

state law claims that involve parties from different states. Such 

claims can arise anywhere, so the federal court system covers the 

entire country . However, the federal court system is much smaller 

than the aggregate of all the state systems. 

District Courts The basic trial court in the federal system 

is the United States District Court, which is located in 91 districts 

throughout the states, the District of Columbia and Puerto Rico. 

These districts vary in size. In the more populous states, there will 

be three or even four districts. In the less populous states, the en

tire state is one district. New York has southern, northern, eastern 

and western districts, while the state of Montana is all one district 

and is simply called the District of Montana. All district courts have 

at least two judges and one (the southern district of New York) has 

as many as 28. Where necessary to provide better access for 

litigants and witnesses, judges of the district court " sit" (i. e. 

hold court sessions) in various places in the state . 

Although federal law claims are not as numerous as state 

claims, when issues of federal law arise, they are often very impor

tant. Either the federal Constitution is involved or the case involves 

a problem that Congress thought it appropriate to exercise its legisla

tive power. The importance of many of the cases that federal judges 

handle, plus the facts that there are relatively few federal judges 

and that they are appointed by the President for life, all combine to 

give federal district judges a certain prestige that does not attach to 

state trial judges. 

Federal Courts with Specialized Jurisdiction There are 

several federal courts with specialized jurisdiction. They are the U

nited States Claims Court, which handles exclusively claims against 

• the federal government; the Tax Court, which handles suits in vol

ving federal taxes; the Court of International Trade, which handles 

civil matters related to tariff and trade agreements; and the system 



of Bankruptcy Courts housed with the federal district co urts. In ad

dition, there are the District of Columbia Superior Court and the 

District of Columbia Court of Appeals, which act like "state" courts 

for Washington, D. C. where local law is federal law . There is also 

a Foreign Intelligence Surveillance Court, which determines appli

cations by the Attorney General for permission to implement domes

tic wiretaps in the interest of national security and which uses judges 

from the regular federal courts. Two specialized courts deal with 

m山tary and veterans matters : the Court of M山tary Appeals reviews 

court-martial convictions for military offenses and the Court of Vet

erans Appeals reviews decisions of the Veterans Administrat10n on 

claims for veterans benefits. 

The judges of all these specialized courts, except the Court of 

International Trade and Foreign Intelligence Surveillance Court, are 

what are called "Article I" judges and courts . Unlike "Article III" 

district judges, they are not appointed for life, but for specific 

terms . 

The volume of cases these specialized courts handle is insignif

icant in comparison to district courts. Congress has generally resis

ted pressures to create more federal courts with specialized jurisdic

tion, preferring that most federal judicial business be handled by 

"generalist" Article III judges who handle all kinds of cases. 

Circuit Courts of Appeals Above the federal district level 

are the 13 federal circuit courts of appeals. There is a right to ap

peal all final judgments of district courts to the circuit courts of ap

peals of the appropriate circuit. In addition, the circuit courts have 

jurisdiction to hear appeals from decisions of certain administrative 

agencies, such as the National Labor Relations Board and the De

partment of Health and Human Services. 

Eleven of these 13 circuits cover several states. For example, 

the Sixth Circuit covers Ohio, Kentucky, Tennessee and M咖gan.

The Federal Circuit is not organized on a geographical basis at all . 

It has been assigned the task of handling appeals that involve pa

tents and certain damages suits against the United Stale government 

from any of the 91 district courts, as well as appeals from the 

• Bankruptcy 

Courts 

（联邦）破产法

院
• house with 

包括在.-.. …内

• intelligence 

间谍
• "surveillance 

侦查

• implement 

安装

• wiretap 

窃听设备

• veteran 

老兵

• the Court of Mili

tary Appeals 

军事上诉法院

·court-martial 

军事法院

• conviction 

定罪，判罪

• offense 

犯罪，罪刑

• Article I Judges 

and courts 

美国联邦宪法

第一条规定的

法官和法院

·Arricle ill judges 

美国联邦宪法

第三条规定的

法官

• suits 

诉讼案件
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• pi'ec忐ntial

具有先例效力

的，先例的

• split in the cir

cuits 

巡回法院意见

相左

• dual 

双重的

·hybrid 

混合的

• e几 ba心

全体庭审

• discretionary 

自由决定的

• writ of certiorari 

调卷令
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Claims Court and the Court of International Trade. The smallest 

number of court of appeals judges is in the First C江cuit, which has 

six, and the largest is in the Ninth Circuit, which has twenty-eight. 

The federal circuit courts of appeal have the right to disagree 

with one another and decisions from one circuit only have persuasive 

precedential effect in another circuit. The result is that there can be 

and often is a different rule on a point of federal law in New York 

(a state in the Second Circuit) and in California (a state in the 

Ninth Circuit). Just such a "split in the circuits" forms one basis 

for the Supreme Court to exercise its power to review decisions of 

the c ircuit courts of appeals. 

3. The United States Supreme Court 

Nature and Dual Function The Supreme Court of the U-

mted States is part of the federal court system, but has a hybrid 

function. As one might expect, it exercises appellate jurisdiction o

ver the United States Courts of Appeals, but it also exercises appel

late jurisdiction over state courts as to federal issues. The Supreme 

Court is the only court that is specifically created by the Constitu

tion. However, its composition and jurisdiction are determined by 

Congress. Currently and since l 868, the Court has consisted of a 

total of 9 judges: 8 associate justices and one Chief Justice of the U

nited States. It has had as few as 5 and as many as 10 justices. The 

Court is located in Washington D. C. and hears every case en bane, 

meaning that all 9 justices sit together and make final decisions in 

all cases. 

Certiorari and Appeals There are two ways to seek re-

view by the U. S. Supreme Court: an appeal as a matter of right 

and the discretionary grant of a writ of certiorari. Very few cases fall 

into the category of appeals as of right , so as a practical matter cer

tiorari is the only way to gain Supreme Court review. Certiorari 

means to "bring up the record ," generally the first step in an ap

peal to any appellate court once jurisdiction is taken. By exercising 

its appellate certiorari jurisdic tion over cases involving issues of fed

era! law coming from the lower federal co urts and the highest courts 

of the states, the Court maintains the supremacy and consistency of 



federal law. 

Certiorari Procedure On petition for writ of certiorari, 

th e justices vote on whether to take a case in a priva te conference 

he ld each week. Certiorari grants are decided according to the 

"Rule of Four," meaning that it takes a vote of four Justices to 

grant certiorari . As is the case with the state supreme courts exerci一

sing discre tionary jurisdic tion, the Supreme Court does not view its 

role as one of correc ting error , but as one of serving the broader in

terests of the Jaw and th e legal system. Thus, its rules provide that 

ce rtiorari will be granted only when there is a conflict on an issue of 

federal law that exists among the federal courts of appeals or be

tween one of th em and a state supreme court, or when a state su

preme court or the federal court of appeals has decided an important 

federal question in a manner contrary to decis ions of the Supreme 

Court. Typically, th e Supreme Court will rece ive about 6 ,000 peti

tions for certiorari and will gra nt rev iew in only about I 30 of them , 

or about 2 %. 

Original Jurisdiction The Supreme Couct also has original 

jurisdiction in a narrow category of cases. These cases form a negli

gible part of its business, usually less than one-tenth of the number 

in which certiorari is granted. Virtually all th e original jurisdiction 

cases handled by the Court involve disputes be tween states . Most 

such cases concern territorial disputes, usually arising as a result of 

a river changing its co urse. A notable non-territorial dispute that 

has arisen late ly was the seemingly inte rminable litigation between 

Texas, California and Utah over who had the right to tax the estate 

of multi-billionaire Howard Hugh es . As the court of first instance in 

these cases, the Supreme Court ac ts as a trial court. Since a trial ' 

before the Supreme Court would be unwie ldy, th e Court appoints a 

"special master, " usually a re tired federal 丿 udge, to hear proofs and 

make a recommended dec ision in such disputes . 

(Extracted and adapted from Introduction to the Law and legal 

System of the United States by W仙am Burnham , 2nd ed山on, West 

Group, 1999 ) 

·petition 

申请

·Rule of Four 

四人规则

• negligible 

可忽视的

·interminable 

无休止的

• the court of first 

instance 

初审法院

, .. unwieltiy 

难以操作的

·hear 

听审
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I. superior court: In common law systems, it is a court of general competence which 

typically has unlimited jurisdiction with regard to civil and criminal legal cases. A 

superior court is "superior" relative to a court with limited jurisdiction, which is 

restricted to civil cases involving monetary amounts with a specific limit, or crimi

nal cases involving offenses of a less serious nature. A superior court may hear ap

peals from lower courts. 具有广泛管辖权的初审法院。

2. probate or surrogate courts: specialized courts that deal with matters of probate and 

the administration of estates. Probate courts administer proper distribution of the 

assets of a decedent (one who has died) , adjudicate the validity of wills, enforce 

the provisions of a valid will (by issuing the grant of probate) , prevent malfea

sance by executors and administrators of estates, and provide for the equitable dis

tribution of the assets of persons who die intestate (without a valid will). 遗嘱认

证法院 。

3. men Lal commitment: Under extreme circumstances, one could be forced into men

tal health treatment but only with court approval. At the hearing, the court will 

decide whether he is a danger to himself, others, or "gravely disabled as a result 

of mental illness" . 精神病人押交令 。

4. Justice of the Peace (JP) : a puisne judicial officer elected or appointed by means 

of a commission to keep the peace . Depending on the jurisdiction, they might dis

pense summary justice or merely deal with local administrative applications in 

common law jurisdictions. Justices of the Peace are appointed or elected from the 

citizens of the jurisdiction in which they serve, and are (or were) usually not re

quired to have a formal legal education in order to qualify for the office. 治安官 。

5. a trial de nova: a form of appeal in which the appeals court holds a trial as if no 

pnor trial had been held. A trial de novo is common on appeals from small claims 

court jud.gments. The difference between an appeal and a trial de novo is that new 

evidence may not be presented in an appeal, although there are some cases when 

evidence just came to light after the trial and couldn't have been presented in the 

lower co urt. 重新审理、再次审理 。

6. Bankruptcy Courts: legislative courts which were created under Article I of the 

Constitution. They function as units of the district courts and have subject-matter 

Jurisdiction over bankruptcy cases . Because the federal district courts have origi

nal and exclusive jurisdiction over all cases arising under the bankruptcy code, 
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(see 28 U. S. C. §1334 (a)) , bankruptcy cases cannot be fil ed in s tate court. 

Each of the 94 federa l judic ial districts handles bankruptcy matters. (联邦）破产

法院 。

7. Article I judges and courts: certain federal courts and other forms of adjudicative 

bodies . These tribunals, as c reated by Congress, are of various forms, and have 

differing levels of independence from the executive and legislative branches. They 

can be Article I Courts (also called legislative courts) set up by Congress to re

view agency deci sions , ancillary courts with 」 udges appointed by Article III ap

peals court judges, or administrative agencies . Article I judges are not subject to 

the Article III protec tions. 美国联邦宪法第一条规定的法官和法院 。

8. Article III judges: judges of certain federal co urts. These courts are the Supreme 

Court of the United States and the inferior courts established by the Congress, 

which currently are the 13 United States courts of appeals, the 94 United States 

distric t courts, and the U.S. Court of International Trade. They constitute the ju

dicial branch of the government (which is defin ed by Article III of the Constitu-

tion) 美国联邦宪法第三条规定的法官 。

9 . split in the c ircuits : in the context of the United States Supreme Court, a split in 

the circuits exists when two or more circuits in the United States court of appeals 

system have opposite interpretations of federal law . The concept is sometimes key 

to the Supreme Court's decision to accept a case . A circuit split means that the 

federal case law in one area is different than that in another. In that instance , the 

Supreme Court may hear an appeal to clarify fed eral law. 巡回法院意见相左 。

IO . en bane : a French term , meaning " by the full court" , " in the bench " or " full 

bench". When all the members of an appellate court hear an argument, they are 

sitting en bane. 全体庭审 。

I 1. writ of certiorari: a writ, or order, sent from a higher court to a lower one which 

orders the lower court to turn over transcripts and documents related to a specific 

case for review . In general, a writ of certiorari is issued by the highest court in a 

nation after a request from a petitioner. The dec ision to grant such a writ is made 

at judicial discretion . 调卷令 。
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Check Your Understanding 

Mark the following statements with T for true or F for false according to what 

you have read from text B. 

1. The trial court of general jurisdiction has jurisdiction over all cases without any re

striction in subject matter or amount of money. 

2. Felony cases and misdemeanor cases are tried by different kinds of trial court al

though what is considered to be a felony in one state may be a misdemeanor in an

other state . 

3. Trial courts can serve as appellate courts with a panel of 3 judges to review appeals 

from lower trial courts with limited general jurisdiction. 

4. The small claims di visions usually entertain money claim actions against the State. 

5. The jurisdiction of some courts is restricted to only one subject matter, such as 

courts of claims. 

6. All the c ircu its are organized on a geographical basis, with one or more circuit 

courts to handle appeals from district courts. 

7. Judges working in the federal courts with specialized jurisdiction are considered to 

be Article III judges who enjoy life tenure. 

8. In th e Supreme Court of the United States, when 4 justices agree, the majority 

opinion formed and the decision is final and binding upon the parties. 

9. The Supreme Court of the United States is the final court for people to resort to no 

matter whether they appeal for every reason from the federal circuit courts or state 

supreme courts. 

10. The Supreme Court of the United States doesn't serve as trial court at any time. 

Build Up Your Vocabulary 

I • Give the corresponding translation of each of the following terms. 

English Chinese 

cause of action 

诉讼人

ad」 ud,ca l e
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(continued) 

English Chinese 

自然人

affirm 

即决判决

pet1.t1. on 

司法独立

d " law " judge-ma e 

案例法

wn l of certiorari 

第三方诉讼

th e accused 

II • Put the following terms into Chinese. Some of them are not present in the 

text. 

amicus curiae 

de novo 

ex parte 

JOrnt tnal 

legal aid 

justice 

remove a case 

common law 

domicile 

finding 

full faith and credit 

habeas corpus 

Justice of the Peace 

court of first instance 

fe lony , misdemeanor, and infraction 

Translation 

Translate the following sentences into English. 

1. 中华人民共和国公民在法律面前一律平等 。 任何公民享有宪法和法律规定

的权利，同时必须履行宪法和法律规定的义务 。

2. 中华人民共和国公民对千任何国家机关和国家工作人员，有提出批评和建议

的权利；对于任何国家机关和国家工作人员的违法失职行为，有向有关国家
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机关提出申诉、控告或者检举的权利，但是不得捏造或者歪曲事实进行诬告

陷害 。

3. 中华人民共和国人民法院是国家的审判机关 。 人民法院依照法律规定独立

行使审判权，不受行政机关、社会团体和个人的于涉 。 人民法院审理案件，除
法律规定的特别情况外，一律公开进行 。 被告人有权获得辩护 。

4. 最高人民法院是最高审判机关 。 最高人民法院监督地方各级人民法院和专

门人民法院的审判工作，上级人民法院监督下级人民法院的审判工作 。

I • Introduction 

In your first year of law school, you will be analyzing a case in two contexts. 

凡rst, your professors may suggest that you "brief" each case assigned for class. This 

type of brief is a written synopsis of the important points of the case . For this pur

pose, you consider each case in isolation, just trying to understand that particular 

case. In the second context, however, your concern is the impact that a previous case 

may have as a precedent for your own problem case, often a hypothetical fact pattern. 

There, you analyze the relationship between cases. Your success in both of these con

texts will depend to some extent on how carefully you identify the significant parts of a 

judicial decision . 

II. Briefing a case: Finding the parts of a Judicial Decision 

You brief a case to help you understand its significance. There are different 

methods of briefing a case and the following format is meant to be only an example. 

Your professors may suggest a format to you, or you may devise your own system by 

identifying what helps you in your classes. Whatever method you use, read through 

the case once to get a general idea of what it is about before you start your brief. 

The typical components of a case brief are explained below. 

Facts 

The fact section describes the events between the parties that led to the litigation 

and tells how the case came before the court that is now deciding it. Include those 

facts that are relevant to the issue the court must decide and to the reasons for its de

cision. You will not know which facts are relevant until you know what the issue or is

sues are. For example, if the issue is whether a minor falsely represented himself as 

an adult for the purpose of fraudulently inducing a car salesman to contract with him, 

relevant facts could include the minor's written and oral statements about his age, the 
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mmor's height and weight, and his manner of dress . These facts are relevant because 

they can help prove how the minor represented his age . However, the minor's eye 

color, the weather on the day the contract was signed, and the payment schedule in 

the contrac t would not be relevant to the issue of false representation. 

The fact section should also include the relevant background information for the 

case, for example, who the plaintiff and defendant are, the basis for the plaintiff's 

suit, and the relief the plaintiff is seeking. Also include the procedural history, al

though you may put the procedural facts under a separate heading. Procedural facts 

should include any dispositive motions, such as a motion to dismiss for failure to state 

a claim . If the case is an appeal, state the lower court's decision, the grounds for that 

decision, and the party who appealed. Often you will have to understand the proce

dural posture of a case in order to understand the court's decision. For example, if 

the appeal is from a successful motion to dismiss, then the appellate court will decide 

whether the plaintiff 's pleadings stated a claim and whether the plaintiff should be 

permitted lo continue the lawsuit. The appellate court will not decide who should win 

the lawsuit if it continues. 

Issue(s) 

The issue is the question that the court must dec ide to resolve the dispute be

tween the parties in the case before it. To find the issue, you have to identify the rule 

of law that governs the dispute and ask how it should apply to those facts. You usual

ly write the issue for your case brief as a question that combines the rule of law with 

the material facts of the case, that is, those facts that raise the dispute. Although we 

use the word " issue " in the singular, there can be and often is more than one issue in 

a case. 

Holding(s) 

The holding is the court's decision on the question that was actually before it. 

The court may make a number of legal statements, but if they do not relate to the 

question actually before it, they are dic ta. The holding provides the answer to the 

question asked in the issue statement. If th ere is more than one issue, there may be 

more than one holding. 

Reasoning 

The court's reasoning explains and supports the court's decision . The court may 

explain why it applied the controlling rule as it did . Sometimes the issue in the case 

may involve the validity of the rule itself, and the court may have looked at two lines 

of authority and decided the case was more like one group of cases than another. Or 
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the court may have decided that the policy justifying a rule was no longer valid, or 

may have concluded that the facts of this particular case required an exception to the 

rule. In any event, it is important is isolate the court's reasoning from the facts and 

the holding of the case. 

Policy 

Underlying legal decisions are the social policies or goals that the decision-maker 

wishes to further. When a court explicitly refers to those policies in a case, include 

that information in your case brief, since it will probably help you understand the 

court's decision. If the court does not explain the policies on which it based its deci

sion, then try to identify them for yourself. 

Read the following case. It is followed by a sample brief. 

Paugh v. City of Seattle 

The plaintiff is the father of two boys who died at ages six and eight when they 

drowned in a pond on city-owned land. Mr. Paugh sued the city for the deaths of his 

sons. The city successfully moved for summary judgment and this appeal followed . 

The pond is about 100 feet wide at its widest point. It is shallow at the edges, 

and slopes gently to six feet at its deepest point. Its bottom is muddy and the water is 

murky. It is located in unimproved bushy terrain about 300 yards form the housing 

development where the plaintiff lives, and is accessible by a d江t road. The sheriff de

scribed it as an ordinary pond, just like the many others in the area. The pond is 

popular with nearby residents for fishing and swimming and the plaintiff himself had 

taken his sons there four or five times to fish. He had told them to go only with him 

and lo stay out of the water. There are no witnesses to the drownings. 

The city had not taken any measures against trespassers. There are no warning 

signs around the pond, and the evidence is that a fence all around would be prohibi

Liv e in cost and probably not possible without leveling the trees and the uneven 

gro und. The city is now contemplating draining the pond and estimates the cost at 

$25,000. 

The general rule is that a landowner owes no duty to trespassers except to not 

willfully cause their injury. Mail v. Smith Lumber Co. , 287 P. 2d 877 (Wash. 

1955). There is an exception, however, for child trespassers, the attractive nuisance 

doctrine, which has been adopted in this state. Id. This doctrine reflects public con-
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cern for the welfare and safety of children. The requirements for this doctrine to apply 

are 

1. The condition must be dangerous in itself, that is, it must be likely to, or 

probably will, result in injury to those attracted by it; 

2. The condition must be attractive and enticing to young children; 

3. The children, because of their youth, mus_t be incapable of understanding the 

danger involved; 

4. The condition must have been left unguarded at a place where children go, or 

where they could reasonably be expected to go; and 

5. It must have been reasonably feasible either to prevent access or to render the 

condition innocuous without destroying its utility . 

Shock v. Ringling, 105 P. 2d 838 (Wash. 1940). 

In this case, we agree with the court below that the pond is not an attractive nui

sance because it is not dangerous in itself. Thus summary judgment for the defendant 

is appropriate. Admittedly, ponds, like many bodies of water, are attractive to chil

dren, who love to fish and swim. Moreover, when ponds are located near people's 

homes, children could reasonably be expected to visit them. Nevertheless, although 

drowning is always a danger, it is a commonly known danger, and six- and eight-year 

olds are capable of understanding it. In addition, all the evidence is that the number 

of similar bodies of water. The evidence is that this sad event was the first drowning 

in this pond . 

This state has miles of shoreline and numerous natural creeks, ponds, lakes, 

and rivers. These bodies of water, standing or flowing, are natural to all states and 

countries that are not deserts. Compared to the heavy use of these bodies of water, 

the number of drownings is so small that we must conclude that they are not danger

ous . Moreover, it would be an undue burden to require owners to fence them or drain 

them in order to escape liability for the occasional drowning that occurs, and this duty 

would shift the responsibility of child care to the landowners from the parents. In ad 

dition , the environment, especially wildlife, would suffer and people would not be 

able to enjoy the recreational facilities. It is a policy of this state to encourage owners 

of recreational facilities. It is a policy of this state to encourage owners of recreational 

land to allow the public to use the land. Towards this end, the state's Recreational 

Land Act limits the land owner's liability to the public allowed to use the land for rec

reational purposes. 

If, however, there were conditions that caused particular risk , like a concealed 

·27· 



danger, our decision might be different. The trial court here correctly decided that 

the pond is not an attractive nuisance. Affirmed. 

Sample Brief of Paugh v. City of Seattle 

A. Facts 

The plaintiff sued the city for the deaths of his six- and e ight-year-old sons, 

who drowned in a pond on city-owned land. The trial court granted summary judg

ment for the ci ty and plaintiff appealed. The pond is described as ordinary, shallow 

at the edges, gently slop>ng, and murky. It is about 300 yards from a housing de

velopment. The pond is accessible by a dirt road and is used by the community for 

fishing and swimming. The plaintiff, who lives in the adjacent community, had 

taken his sons there to fish 4 or 5 times and warned them not to go alone. The 

plaintiffs sons were the first drownings in the pond. 

The court affirmed the trial court summary judgment for the city. 

B. Issue 

Is an ordinary pond located near residential property an attractive nuisance so 

that the property owner is liable for the drowning deaths of trespassing children? 

C. Holding 

The pond is not an attractive nuisance because it is not dangerous in itself. 

D. Reasoning 

The general rule in Washington is that a landowner ( the city) owes no duty to 

a trespasser except not to willfully cause injury. There is an exception in favor of 

child trespassers for injury from an "attractive nuisance". If the landowner main

tams an attractive nmsance on its land, it is liable for m3unes caused by that con 

dition. Th f e state imposes 1ve requuements: 

1. The condition must be dangerous in itself, that is, it must be likely to, or 

probably will, result in injury to those attracted by it; 

2. Th d. . b econ 山on must e attractive and enticing to young children ; 

3. The children, because of their youth, must be incapable of understanding 

the danger involved; 
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4. The condition must have been left unguarded at a place where children go, 

or where they could reasonably be expected to go ; and 

5. It must have been reasonably feasible either to prevent access or to render 

the condition innocuous without destroying its utility. 

The court does not provide a detailed application of these elements, but seems 

to decide mainly on the ground that the plaintiff could not prove that the pond was 

dangerous in itself, the first element. 

The statistics (not supplied) are that in relation to the many bodies of water 

in the state, there are few drownings. That is, a pond is not dangerous because its 

use is not likely to result in injury. These were the first drownings in this pond. 

The court also mentions that it was not feasible to prevent access by fencing off 

the pond because of the terrain. The city may drain it for $25,000, which will de

stroying its utility for recreation and for the environment. 

Finally, the plaintiff had warned his children about the danger of drowning 

and, at six and eight years, they were old enough to understand that warning. 

Thus, although ponds are attractive to children (second element) and although this 

pond was unguarded (fourth element) , three of the five elements were not proven. 

E. Policy 

The purpose of the attractive nuisance doctrine is to protect the welfare and 

safety of children, who are unprotected under the general rule governing a 

landowner's liability to trespassers. However, the condition on the landowner's 

premises must be a dangerous one, that is, likely to causes injury. Ponds and oth

er bodies of water are so common and widely used without injury that they are not 

dangerous. 

Other considerations here are first that ponds are environmentally important; if 

the water is drained or fenced off, the water is neither available to wildlife, nor 

available for recreation for others. Moreover, this duty would be unduly burden

some on landowners, and would shift responsibility to protect children to therri from 

the children's parents. The court will do that only if the condition is dangerous. Fi 一

nally, the state by statute encourages landowners to allow the public to use recrea

tional lands, not to fence them off or make them unusable. 
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Unit Two Constitutional Law 

丘=~=-一于贮':tr~元~: 于，t 还 J 飞::•.,',~!~,,,,.·'·兀-

Words and expressions : 

civil rights movement 

unequal treatment 

equality 

arrest 

violate 

Senator 

minority rights 

boycott 

freedom 

acliv1st 

racial separation 

I • Listen to the passage carefully and decide whether the following statements 

are True or False according to what you hear. 

l. Rosa Parks is called mother of the American civil rights movement because she 

was the mother of Martin Luther King, Junior. 

2. Rosa Parks's peaceful disobedience was the signal of protests in Montgomery that 

brought about legal changes in minority rights in the United States . 

3. Rosa Parks and her husband worked for the NAACP, as civil rights activists. 

4. In the past black people might sit anywhere on the bus so long as they were sepa

rated from the white. 

5. Rosa Parks was the first person in the city to refuse to leave a seat to a white man. 

6. Blacks boycotted the city buses until Rosa Parks was tried to be not guilty and re

leased. 

7. The Supreme Court of the United States finally ruled that racial separation is un

constitutional. 

8. Rosa Parks's body lay in honor in the United States Capitol building in Washing

ton, the first American woman to be so honored. 
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II • Spot dictation. Listen to the passage again and fill in the blanks with the 

words you hear. 

In her later years, Rosa Parks was often asked how much between the 

races had improved since the rights laws were passed in the 1960s. She 

thought there was still a long way to go. Yet she remained the face of the movement 

for racial in the United States. 

Rosa Parks died on October 24th, 2005. She was 92 years old. Her body lay in 

in the United States Capitol building in Washington. She was the first 

American woman to be so honored. 30 , 000 people walked silently past her body to 

show their respect. 

Conyers spoke about what this woman of quiet strength meant to the 

nation. He said: "There are very few people who can say their actions and conduct 

changed the face of the . Rosa Parks is one of those individuals. 

Rosa Parks meant a lot to many Americans. 4,000 people attended her funeral 

in Detroit, Michigan. Among them were former President Bill Clinton, his wife 

Hillary Rodham Clinton, the Reverend Jesse Jackson, and Nation of Islam 

leader Louis Farrakhan. 

President Clinton spoke about remembering the separation of the races on buses 

in the South when he was a boy. He said that Rosa Parks helped to set all Americans 

. He said the world knows of her because of a single act of bravery that 

struck a deadly blow to racial hatred. 

Earlier, the religious official of the United States Senate spoke about her at a 

memorial service in Washington. He said Rosa Parks's brave可 serves as an example of 

the power of small acts. And the Reverend Jesse Jackson commented in a , 

about what her small act of bravery meant for African-American people. He said that 

on that bus in 1955, "she sat down in order that we might stand up and she opened 

the doors on the long Journey to 

The Constitutional Law 
一· 一 ·Constitutional law pervades virtually every area of law in the·conslltullonaf 

I 

United States. The broad topic of constitutional law deals with the , 宪法的

interpretation and implementation of the United States Constitution. 
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l . ', 
院议众

·, Senate 

参议院

• Congre88 

国会

• the commerce 
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贸易条款

• ~m.endme,nl 

修正案 , 
• inc.oine ·tax 

所得税

• apportion 

分配

·p10portioned 

成比例的

·presidency 

总统职位
, 
·pardon 

赦免

·impeachme,it 

弹劾

·treaty 

条约

` 
一
．
凸

• ambassador 

大使
. . • mm1&ter 

部长

As the Constitution is the foundation of the United States, constitu

tional law deals with some of the fundamental relationships within 

our society. This includes relationships among the states, the states 

and the federal government, the three branches (executive, legisla-

tive , judicial) of the federal government, and the rights of the indi

vidual in relation to both federal and state governments. 

The Constitution establishes the three branches of the federal 

government and enumerates their powers. Article I establishes the 

House of Representatives and the Senate . Section 8 enumerates the 

powers of Congress. Congress has specifically used its power to reg-

111 ulate commerce (the commerce clause) with foreign nations and 

among the states to enact broad and powerful legislation throughout 

the nation. The Sixteenth Amendment gives Congress the power to 

collect a national income tax without apportioning it among the 

states. Section 9 of Article I prohibits Congress from taking certain• 

actions. For example, until the passage of the Sixteeth Amendment 

Congress could not directly tax the people of the United States un-

'.! less it was proportioned to the population of each state. Section 10 

of Article I lists a number of specific actions that individual states 

may no longer take. 

Article II of the Constitution establishes the presidency and 

the executive branch of government. The powers of the President 

are not as clearly enumerated as those of the Congress. He is vested 

with the "executive" power by section l. Section 2 establishes him 

' as the "commander and chief" and grants him power to give par

dons, except in cases of impeachment, for offenses against the Unit

ed States. Section 3 provides the power to make treaties (with the 

advice and consent of two-thirds of the Senate) and the power to 

nominate ambassadors, ministers , Judges of the Supreme Court, 

and all other Officers of the United States. 

The role of the Supreme Court and the rest of the judicial 

branch of the federal government is covered by Article fil. 

Article V of the Constitution provides the procedures to be fol

lowed to amend the Constitution. Currently, the Constitution has 

been amended twenty-seven times (including the Bill of Rights) . 
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=-·- .--
Article VI of the United States Constitution states that the , ·10 pursu血妇”

"C . onslltullon , and the Laws of the United States which shall be 

made in pursuance thereof; and all treaties made or shall be made, 

under the Authority of the United States, shall be the Supreme Law 

of the Land. " Furthermore, all federal, state, and local officials 

must take an oath to support the Constitution. This means that state 

governments and officials cannot take actions or pass laws that inter

fere with the Constitution, laws passed by Congress, or treaties. 

The C . onslltut10n was interpreted, in 1819, as giving the Supreme 

Court the power to invalidate any state actions that interfere with the 

Constitution and the laws and treaties passed pursuant to it. -That 

power is not itself explicitly set out in the Constitution but was de

clared to exist by the Supreme Court in the decision of McCulloch v. 

Maryland. 

The first section of the fourth article of the Constitution con

tains the "full faith and credit clause". This clause provides that 

each state must recognize the public acts (laws) , records, and ju

dicial proceeding of the other states. The fourth article also guaran

tees that a citizen of a state be entitled to the "privileges and immu

nities" in every other state. 

The power of the federal government is not absolute. The Tenth 

Amendment specifically states that "the powers not delegated to the 

United States by the Constitution, nor prohibited by it to the States, 

are reserved to the States respectively, or to the people. " 

The two characteristics of that structure that most directly affect 

the legal system are "federalism" and "separation of powers" . 

Federalism means that there are two levels of government in the 

country, federal and state. In the version of federalism found in the 

United States, the 50 states of the United Sates have a great deal of 

independence and power. Each of these governments has its own le

gal system. 

Separation of powers principles assure that none of the 3 bran

ches of federal government—legislative, executive or judicial一

oversteps the bounds of its proper constitutional role and usurps 

power belonging to the others . The concept derives from the writings 
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至上条款
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of Baron de Montesqieu and John Locke, with whose works the del

egates to the convention were familiar. However, the idea as under

stood in the United States is less one of strictly separating powers 

than it is of spreading power among the branches. As Madison ob

served, the "necessary partition of power among the several depart

men ts" in the Constitution will assure that " its several constituent 

parts may, by their mutual relations, be the means of keeping each 

other in their proper places". A contemporary commentator has de

scribed the Constitution as establishing "separate institutions sha

ring power" . Consequently, it is more appropriate to understand the 

scheme of the Constitution as a balancing of powers一as it is re

ferred to commonly, a system of "checks and balances" . 

Since 1789, governmental structure and relationships between 

components of government have evolved. Supreme Court decisions 

have caused some changes. Others have resulted from the natural 

growth of the size of the country and changes in technology and in 

the types of challenges facing government. One of the major devel

opments affecting the balance and separation of powers is judicial 

review. 

The Constitution's "checks and balances" provide means for 

the executive and legislative branches to check the power of the ju

dicial branch, primarily through selection of judges and control of 

federal court jurisdiction. The constitutional text does not clearly set 

out what checks the judicial branch was to have on legislative and 

executive power. Today, we know it is the power of judicial re

view—the power of the Supreme Court to pass on the constitutionali

ty of laws and actions of the other two branches. But such power is 

not explicitly set out in the Constitution . Instead, it was held to be 

implicit in the Constitution (and officially recognized) in the 1803 

case of Marbury v. Madison. 

The court in Marbury , speaking through Chief Justice John 

Marshall, found judicial review implicit in the nature of a written 

constitution, in the supremacy clause and in Article ill's grant of ju

dicial power. He reasoned as follows. First, the Constitution is law 

and must be followed; indeed, the supremacy clause makes the 



Constitution the supreme law of the land. Second, the judges of the 

judicial branch, being vested by Article III with the "Judicial Power 

of the United States" , have the power to say what the law is in ca

ses that come before them. IL follows then that judges, in dec iding 

an issue to which both a statute and the Constitution apply, must 

follow the hierarchy of law set out in the supremacy clause : they 

must apply the constitutional provision and disregard the statute. 

Marbury involved a federal statute, but the reasoning of Marbury 

was applied to invalidate a state enactme nt in 1810 in Fletcher v. 

Peck. 

The General Nature of Judicial Review 

Constitutional Review as a By-Product of Private Litigation The 

basic idea behind Marbury is that constitutional judic ial review of 

laws is nothing extraordinary. As the Court observed, the first 

"province and duty" of all courts is to de termine "what the law is" 

in any case before them. " The law" includes the Constitution and, 

in particular, its supremacy clause setting the hierarchy of laws . 

Consequently, when a court discovers that a statute violates the 

Constitution, it simply engages in a "choice-of-law" determination, 

applying the Constitution and ignoring the statute 

This rationale for judicial review has three effects on how such 

rev iew is carried out. First, unlike some countries , the United 

States has no spec ial constitutional tribunal separate from the ordi 一

nary courts that effectuates judicial review. Any court at any level 

may and indeed every court at every level must engage in constitu

tional judicial review—from the lowest municipal court to the U. S . . 

Supreme Court. Thus, judic ial review in the United States is a de

centralized rather than a centralized system of constitutional review. 

Second, courts decide constitutional issues when they arise in 

ordinary lawsuits. Any person may challenge the constitutionality of 

any law or other governmental action that adversely affects that per

son. The right is not limited just to certain public officials or entities 

as it is in some countries. And at least the federal courts may de

cide constitutional issues only if they arise in an actual "case or 

controversy". Federal courts and the courts of most states may not 

. provlSlOD 

法条、规定
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render advisory opinions. 

Finally, judicial review is supposed to be judicial in the sense 

that a court deciding a constitutional question makes a legal rather 

than a political determination. And it does so by doing what courts 

normally do-by interpreting enacted laws. Indeed, the "political 

question" is designed to prevent courts from doing anything else. 

Judicial Review as a Special Public and Political Process De

spite the above, there is evidence to undercut each of the three 

points made above. While it is true that judicial review is decentral

ized and thus available in any court, and that the U. S. Supreme 

,, Court is simply another "ordinary" court, there is a reverence with 

, which lawyers and lower court judges treat even obiter dictum in Su

preme Court constitutional decisions that gives those decisions the 

aura of being, not just the "final word" , but the "only word" on 

the meaning of the Constitution. The feeling is that an issue of con

stitutional law is not really settled until the Supreme Court resolves 

it and that the decisions of the lower federal and state courts (not to 

mention the opinions of legislators or executive officials) are some

how only "best guesses" about what the Constitution means. 

The Supreme Court has not exactly discouraged this impres

sion. For example, in the 1992 decision reaffirming its 1973 abor

tion decision, the Court spoke of the abortion case as involving "the 

sort of intensely divisive controversy" that "has a dimension that the 

resolution of the normal case does not carry". Such "rare preceden

tial force" occurs when "the Court's interpretation of the Constitu

.tion calls the contending sides of a national controversy to end their 

national division by accepting a common mandate normal preclusive 

and precedential effects a judicial decision would have in an ordina

' ry non-constitutional case. 

Second, any attempt to pass of judicial review as a by-product 

of ordinary litigation does not take into account "test case" litigation 

that is routinely brought today in the Supreme Court and the lower 

federal courts. Many suits are truly "public law litigation" that go 

beyond the private interest of any party. The focus instead is almost 

exclusively on the issues raised and their impact on the public at 



large. An example is the class action suit, in which the original 

plaintiff and his or her problem may be all but forgotten, but the 

lawsuit continues anyway on behalf of an undetermined class of per

sons similarly situated. 

Finally, as will be discussed in the next section and demon

strated in the cases, interpretation of constitutional provisions is 

quite different from more "ordinary" interpretations of enacted law 

that courts engaged in. Indeed, some have suggested that constitu

tional review in the United States is not "judicial" at all—that it is 

more accurately described as a political function that has been I ' 

"carefully disguised" behind the "fiction" of courts determining the 

law. We have already seen how 勹udicial philosophy" is perceived 

to play an important role in judicial decision-making. It is clear that ~' 

many of the elements of "judicial philosophy" touch on basic politi

cal values. If evidence of this is needed, one need look no further 

than the judicial selection process, particularly at the Supreme 

Court level, which is as almost as politicized and rancorous as a 

partisan election campaign. 

(Extracted and adapted from Introduction to the Law and legal 

System of the United States by William Burnham, 2nd ed山on, West 

Group, 1999) 

l. Baron de Montesqieu : one of the great political philosophers of the Enlightenment. 

Insatiably curious and mordantly funny, he constructed a naturalistic account of 

the various forms of government, and of the causes that made them what they were 

and that advanced or constrained their development. He used this account to ex

plain how governments might be preserved from corruption. He saw despotism, in 

particular, as a standing danger for any government not already despotic, and ar

gued that it could best be prevented by a system in which different bodies exer

cised legislative, executive, and judicial power, and in which all those bodies 

were bound by the rule of law. This theory of the separation of powers had an 

enormous impact on liberal political theory, and on the framers of the Constitution 

of the United States of America. 孟德斯鸠 。
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2 . John Locke: one of the most influential political philosophers of the modern peri

od. In the Two Treatises of Government, he defended the claim that men are by 

nature free and equal against claims that God had made all people naturally sub

ject to a monarch. He argued that people have rights, such as the right to life, 

liberty, and property, that have a foundation independent of the laws of any parti

cular society. 约翰 · 洛克 。

3. checks and balances : a part of the Constitution of the United States. It guarantees 

that no part of the government becomes too powerful. For example, the legislative 

branch is in charge of making laws. The executive branch can veto the law, thus 

making it harder for the legislative branch to pass the law. The judicial branch 

may also say that the law is unconstitutional and thus make sure it is not a law . 

The legislative branch can also remove a president or judge that is not doing his/ 

her job properly . The executive branch appoints judges and the legislative branch 

approves the choice of the executive branch. Again, the branches check and bal

ance each other so that no one branch has too much power. 制衡原则 。

4. Marbury v. Madison: In November 1800, President John Adams, a Federalist, 

lost his bid for reelection to Thomas Jefferson, a Republican. The Federalists also 

lost control of Congress in the election. For the few months before the new Presi

dent and Congress took office, however, Adams and his Federalist Party still had 

control. During these months, Adams persuaded Congress to pass a new law, the 

Judiciary Act of 1801. This act gave Adams the power to appoint several new fed

era] judges . The Federalists hoped to fill the nations courts with people who would 

be opposed to the policies of the incoming Republican administration . Adams was 

generally successful in this effort, appointing some 39 new judges. Adams's Secre

tary of State was to deliver the commissions, or official documents authorizing the 

appointments. The Secretary of State, though, failed to deliver the commissions to 

three new justices of the peace before Adams's term of office ended. One of the 

commissions was to go to William Marbury. When Thomas Jefferson became Presi 一

dent in March 1801 , he learned of Adams's attempt to pack the court with Feder

alist judges . He also discovered the failure to deliver the remaining commissions . 

To prevent these Federalists from becoming justices of the peace, Jefferson in

structed his Secretary of State, James Madison, to refuse the appointments . Mar

bury went to the Supreme Court in an attempt to gain his post. He wanted the 

Court to issue an order forcing Madison to give Marbury his commission. The Judi

ciary Act of 1789 had given th e Supreme Court the power to issue such an order. 
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马伯里诉麦迪逊案 。 美国法院由此案件之后，具有宪法审查权， 即司法审查 。

5. the~upremacy c lause: " thi s Constitution, and the Laws of the United States which 

shall be made in pursuance thereof; and all Treaties made , or which shall be 

made, und er the Authority of the United States, shall be the supreme Law of the 

Land; and the Judges in every State shall be bound thereby , anything in the Con

stitution or Laws of any State to the contra1-y notwithstanding . " U. S . Const. art. 

VI , Paragraph 2. Under the Supremacy Clause, everyone must follow federal law 

in the face of conflic tin g state law. It has long been established that "a state sta t

ute is void to the ex tent th a t it ac tually conflic ts with a valid federal statute " and 

that a confli ct will be found either where compliance wi th both federa l and state 

law is impossible or where the state law stands as an obstacle to the accompli sh

men t and execution of the full purposes and objectives of Congress . 至上条款 。

美国联邦宪法规定此法是该国最高法律，不得与其相违背，否则违宪 。

6 . case or controversy : a term used in Article ill , Section 2, of the Constitution to 

describe the stru cture by which ac tual, conflic ting claims of individuals must be 

brought before a federal court for resolution if the co urt is to exercise its jurisd ic

tion to consider the questions and provide relief 案件或争议 。

7 . obiter dictum: remark or observation made by a judge that, although included in 

th e body of the co urt's op inion, does not form a necessary part of the court's deci

s ion. ln a co urt opinion, obiter dicta include , but are not limited to, words "in

trodu cecl by way of illustration, or analogy or argument. " Unlike the rationes deci

dendi, obiter dicta are not the subj ec t of the judic ial dec is ion, even if they happen 

to be correct statements of law. Under the doctrine of stare decisis, statements con

stituting obiter dicta are therefore not binding, although in some jurisdi ctions , 

such as England and Wales, they can be strongly persuasive. 附带意见 。

8. "test case" liti gation: A test case is one in which an indi vidual or a group in ten

tionally violates a law in order to bring a case to co urt. The purpose is to test the 

constitutionality of the law. For example, in 1989 Congress passed a law against 

flag burning. Soon afterward, protesters broke this law because they wanted to 

bring a test case to the courts. Thus, the case of United States v. Eichma几

( 1990 ) was tri ed and eventuall y taken to the U. S. Supreme Court. The Court de

cided that the federal flag-b urning law was unconstitutional and overturned it—ex

ac tl y th e outcome desired by those who initiated the test case . "测试性的个案”

诉讼 。 指故意违反某个法律，目的是测试其合宪性 。
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Check Your Understanding 

Answer the following questions according to the text. 

1. What are the two characteristics of the governmental structure that influence Amer

ican legal system? 

2. How are the governmental powers divided? What is the major fun ction of separa

tion of powers ? 

3 . Is the separation of powers adopted in the United States the same pattern designed 

by Baron de Montesqieu and John Locke ? What is the difference? 

4 . Why does the author think it is more appropriate to say that the system of "separa-

tion of powers" a system of "checks and balances" ? 

5. What is the significance of the 1803 case of Marbury v. Madison? 

6 . What is the syllogism of Chief Justice John Marshall in Marbury v. Madison? 

7. What are the rationales for the exercise of judicial review? 

8. What are the two approaches the courts may employ in interpreting the constitu

lion? 

Build Up Your Vocabulary 

I • Match the items in the following two columns. 

l . religious freedom 

2. freedom of speech 

3 d. . . . 1scnmmat10n 

4. due process 

5 . convention 

·40· 

a. the right to express one's thoughts and opinions 

without unreasonable governmental restriction, 

as guaranteed by the First Amendment 

b. an assembly or meeting of members belonging to 

an organization or having a common objective 

c. the right to believe in any form of religion, to 

practice or exercise one's religious belief, and to 

be free from unreasonable governmental interfer

ence in one's religion, as guaranteed by the First 

Amendment 

d . legal condition 

e. the relationship and distribution of power be

tween the individual states and the national gov

ernment 



6 . const1tut10nal right 

7 . prov1s10n 

8. separation of powers 

9. tribunal 

10. checks and balances 

11 . federalism 

12. invalidate 

13 . judicial review 

14 . Senate 

15. Congress 

f. right which is guaranteed by a constitution 

g. different treatment, esp. a failure to treat all 

persons equally when no reasonable distinction 

can be found between those favored and those 

not favored 

h. division of governmental powers into three bran

ches of government—legislative, executive, and 

judicial一each with specified duties on which 

neither of the other branches can encroach. 

1. the conduct of legal proceedings according to the 

rules and principles established in the systems of 

jurisprudence for the protection and enforcement 

of private rights 

J·a court's power to review the actions of other 

branches or levels of government, esp. the 

court's power to invalidate legislative and execu

tive actions as being unconstitutional 

k. (cap.) the legislative body of the federal gov

ernment, created under U. S. Const. Art. I , 
§I and consisting of the Senate and the House 

of Representatives 

I. a court or other adjudicatory body 

m. (cap.) the upper house of the U.S. Congress, 

composed of 100 members — two from each 

state—who are elected to six-year terms 

n. to make something illegal 

o. the theory of governmental power and functions 

whereby each branch of government has the abil

ity to counter the actions of any other branch, so 

that no single branch can control the entire gov

ernment 

p. protection against arrest or prosecution 
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D . Fill in the blanks with the words or expressions given below , changing the 

form if necessary. 

fe derali sm 

executive 

separation of powers 

choice-of-law 

fram er legislative 

constitutional interpre tation 

checks and balances eq ua l protection of law 

const1tu tionality 

l. The devised by the framers of the Constitution was des igned to do one 

primary thin g : to prevent the majority from ruling with an iron fi st. Based on their 

experience, the framers shied away from giving any branch of the new government 

too much power. The separation of powers provides a system of shared power 

know n as Checks and Balances. 

2. Establi shed by Article I of the Constitution, the branch consists of the 

House of Representa tives and the Senate, which together· form the United States 

Congress . The Constitution grants Congress the sole authority to enact legislation 

and declare war, the right to confirm or rejec t man y Presidential appointments, 

and substanti al investigati ve powers. 

3. Courts fa ced with a issue generally have two choices : a court can apply 

th e law of the forum ( lex Jori) - which is usually the result when the question of 

what law to apply is procedural, or the court can apply the law of the site of the 

transac tion, or occurrence that gave rise to the litigation in the first place (lex lo

ci) —this is usually the controlling law selec ted when the matter is substantive. 

4 . in the first century of U.S. history is often described as dual, with 

clear di stinctions between the spheres of ac tivi ty of state and national governm ent. 

Competition between the two levels was chiefly over economic deve lopment and 

regula tion . 

5. The power of the branch is vested in the President of the United States, 

who also acts as head of state and Commander-in -Chief of the armed forces . The 

president is responsible for implementing and enforcing the laws written by Con

gress. 

6. A federal judge on Thursday exp ressed skeptic ism about the of a key 

part of Arizona's controversial immigration law, but did not say whether she wou ld 

prevent the measure from taking effect nex t week. 

7 . The system of 1s a part of our Constitution. It guarantees that no part of 

the governme nt becomes Loo powerful. For example, the legislati ve branch is in 
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charge of making laws. The executive branch can veto the law, thus making it 

harder for the legislative branch to pass the law. The judicial branch may also say 

that the law is unconstitutional and thus make sure it is not a law. 

8. The Founding Fathers of the United States, also known as , were the po-

litical leaders who signed the Declaration of Independence in 1776 or otherwise 

took part in the American Revolution in winning American independence from 

Great Britain, or who participated in framing and adopting the United States Con

stitution in 1787 —1788, or in putting the new government under the Constitution 

into effect. 

9 . The is a more explicit safeguard of prohibited unfairness than "due 

process of law" , and, therefore, we do not imply that the two are always inter

changeable phrases. But, as this Court has recognized, discrimination may be so 

unjustifiable as to be violative of due process. 

10. , or constitutional construction, the term more often used by the 

Founders, is the process by which meanings are assigned to words in a constitu

tion, to enable legal decisions to be made that are justified by it. 

Cloze 

Choose the proper word from the list below , and then fill in the blanks. 

authority 

law 

branches constitution 

Judicial judiciary 

executive 

provmce 

federal 

statutes 

review is a distinctive power associated with the Supreme Court that is 

nowhere specifically mentioned in the . Chief Justice John Marshall in Mar

bury v. Madison (1803) asserted the major principle on which it rests by observing: 

"it is emphatically the and duty of the judicial department to say what the 

is" . Through judicial review the Court most dramatically asserts its 

to determine what the Constitution means. 

The power of the Court to review the law extends in two directions. The first m-

volves decisions by other of the federal government. These cases include 

actions taken by the branch, like the decision by President Richard Nixon 

to withhold taped records of conversations in the White House, and passed 

by Congress, such as the Missouri Compromise, which excluded slavery from north

ern portions of the Louisiana Purchase territory. Judicial review also expresses the au

thority of the courts over state laws and judicial decisions that involve the 
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federal Constitution. Whether involving federal or state matters, the practice of judi

cial review has been marked by dynamic expansion and persistent controversy. Judi

cial power has been consolidated both in the superiority of the federal over 

the states and of the Supreme Court over the other branches of the federal govern

ment. 

Translation 

Translate the following sentences into Chinese. 

I. All legislative powers herein granted shall be vested in a Congress of the United 

States, which shall consist of a Senate and House of Representatives. The House 

of Representatives shall be composed of members chosen every second year by the 

people of the several states, and the electors in each state shall have the qualifica

tions requisite for electors of the most numerous branch of the state legislature. 

The Senate of the United States shall be composed of two Senators from each state, 

chosen by the legislature thereof, for six years. 

2. The executive power shall be vested in a President of the United States of Ameri

ca. The President shall be commander in chief of the Army and Navy of the Unit

ed States, and of the militia of the several states, when called into the actual serv

ice of the United States; He shall from time to time give to the Congress informa

tion of the state of the union, and recommend to their consideration such measures 

as he shall judge necessary and expedient. 

3. The judicial power of the United States, shall be vested in one Supreme Court, 

and in such inferior courts as the Congress may from time to time ordain and es

tablish. The judges, both of the supreme and inferior courts, shall hold their of

fices during good behaviour, and shall, at stated times, receive for their services, 

a compensation, which shall not be diminished during their continuance in office. 

The judicial power shall extend to all cases, in law and equity, arising under this 

Constitution, the laws of the United States, and treaties made, or which shall be 

made, under their authority. 

4. Full faith and credit shall be given in each state to the public acts, records, and 

judicial proceedings of every other state. And the Congress may by general laws 

prescribe the manner in which such acts, records, and proceedings shall be 

proved, and the effect thereof. 
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Civil Rights and Civil Liberties 

I • Introduction 

Civil Rights and Civil Liberties, political and social concepts 

referring to guarantees of freedom, justice, and equality that a state 

may make to its citizens. Although the terms have no precise mean

ing in law and are sometimes used interchangeably, distinctions may 

be made. Civil rights is used to imply that the state has a pos山ve

role in ensuring all c山zens equal protection under law and equal 

opportunity to exercise the privileges of citizenship and otherwise to 

participate fully in national life, regardless of race, religion, sex, or 

other characteristics unrelated to the worth of the individual. Civil 

liberties is used to refer to guarantees of freedom of speech, press, or 

religion; to due process of law; and to other limitations on the power 

of the state to restrain or dictate the actions of individuals. The two 

concepts of equality and liberty are overlapping and interacting; 

equality implies the ordering of liberty within society so that the 

freedom of one person does not infringe on the rights of others, just 

as liberty implies the right to act in ways permitted to others. 

II . Civil Rights and C ivil Liberties in the United States 

The civil rights and liberties of U. S. citizens are largely em

bodied in the Bill of Rights (the first ten amendments to the Consti

tution) and in similar provisions in state constitutions. The First 

Amendment guarantees freedom of speech, press, assembly, and reli

gious exercise as well as separation of church and state. The Fourth 

Amendment protects the privacy and security of the home and per

sonal effects and prohibits unreasonable searches and seizures . The 

Fifth through Eighth amendments protect persons accused of crime; 

they guarantee, for example, the right to trial by jury, the right to 

confront hostile witnesses and to have legal counsel, and the privi

lege of not testifying against oneself. The Fifth Amendment also con

tains the general guarantee that no one shall be deprived of life, lib-

or religion 
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erty, or property without due process of law. Originally these amend

men ts were binding only on the federal government. However, deci

sions by the Supreme Court of the United States have established 

that the Due Process Clause of the 14th Amendment (ratified in 

1868) applies many of the guarantees in the 和11 of Rights to actions 

by state and local governments. 

1. Religious Freedom 

Although religious freedom has not generally been curtailed in 

the United States, Roman Catholics ,Jews, and members of such un

conventional Protestant groups as the Oneida Community and 世

Church of Jesus Christ of Latter-day Saints have historically been 

discriminated against and sometimes have even been persecuted, al

though today overt discrimination has almost vanished. 

The federal Civil Rights Act of 1964 , as well as many state and 

local laws , proh如ts religious discrimination. The government recog

nizes the right of religious pac小sts to refuse to bear arms, even in 

time of war. The Su pre me Court has ruled that this right, known as 

conscientious objection, need not be based only on religious training 

or belief in a supreme being. The Court has also upheld the right of 

Jehovah's Witnesses to refuse to salute the flag because of religious 

objections. 

2. Freedom of Speech, Press, and Assembly 

Civil liberties have been most endangered during periods of na

tional emergency. In 1798 hostility toward revolutionary France led 

Congress to enact the Alien and Sedition Acts, which stripped aliens 

of nearly all civil rights and threatened freedom of speech and the 

press by proh如ting" false, scandalous and malicious writing" against 

the government, Congress, or the President. The constitutionality of 

these acts was never tested, but they soon expired, were not reenac

ted, and are now generally agreed to have been unconstitutional. 

During the American Civil War, President Abraham Lincoln 

gave his principal military officers wide and unreviewed authority to 

arrest civilians for disloyal speech or acts. After World War I, fear of 

the newly established Communist government in the Soviet Union 

led to the harassment of suspected subversives by the U. S. Depart-



ment of Justice. 

New problems emerged during the l 960 s and l 970 s. Demon

strations by opponents of racial discrimination and the Vietnam 

War , and government attempts to restrict these demonstrations, led 

the Supreme Court to specify where, when, and how cities and states 

may limit the use of streets, parks, and other public places for pur

poses of protest. At the same time , certain symbolic forms of expres

sion were employed by the protesters, leading to court rulings up

holding criminal punishment for the burning of draft cards but re

versing convictions for the mutilation of the American flag as a form 

of expression . The Court held in 1989 and 1990 that neither the fed

era l government nor the states could single out the burning of the 

American flag for c riminal penalties. 

The attempted publication in 1971 by the New York Times and 

the Washingto几 Post of the so-called Pentagon Papers led to a major 

Supreme Court decision that prior restraints on publication of nation

al security material could not be en joined unl ess such material" will 

surely result in direct , immedia te and irreparable damage to our na

tion or its people . " 

In 1964 the Supreme Court ruled for the first time that , to give 

the press breathing room, even false sta tements about public officials 

are protected by the First Amendment unless uttered with" actual 

malice" ; tha t is, with knowledge of their fal sehood or with reckless 

disregard of the fac ts. Later cases refin ed this dec ision but left to the 

discre tion of the states whether to allow defamation ac tions brought 

by persons who are neither public officials nor public figures. 

The Court has broadened constitutional protecti on for many 

other forms of speech , including commercial speech. In the 1990s ,it 

struck down several attempts to ban adverti sing, including liquor ad

verti sing , said to be harmful. 

3. Criminal Trials and Due Process of Law 

Thousands of Supreme Court rulings have been concerned with 

the ri ghts of persons accused of crimes . Defendants in state as well 

as federal criminal cases are assured that they cannot be impri soned 

fo r an offense unless represented by a lawyer , or counsel; if a de-
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fondant is impoverished, such counsel must be supplied by the gov

ernment. Defendants must be warned that they may not be ques

tioned until counsel is provided, and defendants may not be convic

ted on the basis of confessions obtained by coercion. The Court also 

ruled that prosecutors may not exclude people from juries on 

grounds of race or sex. 

The Fifth Amendment privilege against self-incrimination was 

the most controversial constitutional protection during the 1950s and 

1960s, when it was invoked by, among others, individuals accused of 

subversive activities and partic ipation in organized crime. The 

Court's interpretation of the Fourth Amendment has also generated 

controve;sy; its provisions protec ting the security of the person and 

of dwellings have been ci ted in disallowing convictions based on evi

dence obtained by the police illegally. The Court in the 1970s began 

to narrow its interpretation, a process that has continued into the 

21st century as the public has come to favor crime-control measures 

over the rights of defendants. This climate of opinion has also led to 

more frequent use of capital punishment , although the Court has lim

ited the crimes for which death may be the punishment. The Court 

has also prescribed procedures that must be followed before the 

death penalty may be given. At the same time, it has limited the 

right of prisoners to appeal their convictions on constitutional 

grounds. 

Following the attacks on the World Trade Center and the Pen

tagon by international terrorists on September 11 , 2001 , Congress 

passed the USA Patriot Act of 200 l. This law expanded the federal 

government's power to investigate and prosecute suspected terror

ists . Among other provisions, the law allowed the government to de

lain noncitizens suspected of terrorism for months or longer without 

filing charges and to hold court hearings about them in secrecy. Al

so, the U. S. military detained as" enemy combatants" hundreds of 

foreign nationals who were captured during hostilities in Afghanistan 

and elsewhere. The government held them indefinitely at the U. S. 

naval base at Guantanamo Bay, Cuba, without bringing criminal 

charges or allowing them legal counsel. The military also detained 



two American citizens as enemy combatants. 

In 2004 the Supreme Court considered the constitutionality of 

indefinite detentions of enemy combatants . In the case Hamdi v. 

Rumsfeld, the Court upheld the authority of the president of the 

United States to classify U. S. citizens as enemy combatants and to 

detain them without charges. However, the Court ruled that such de

tainees are entitled to challenge the government's case against them 

before an impartial judge. In addition, detainees have the right to an 

attorney . In Rasul v. Bush, the Court ruled that foreign detainees 

held at Guantanamo Bay have the right to challenge their detention 

in U. S. courts . 

4 . Minority Right 

(1) Civil Rights for Blacks 

The most critical civil rights issue in the United States has con

cerned the status of its black minority. After the Civil War the for

mer slaves'status as free people entitled to the rights of citizenship 

was established by the 13th and 14th Amendments, ratified in 1865 

and 1868 , respectively. The 15th Amendment, ratified in 1870 , pro

hibited race, color, or previous condition of servitude as grounds for 

denying or abridging the rights of citizens to vole. In addition to 

these constitutional provisions, Congress enacted several statutes de

fining civil rights more particularly. The Supreme Court, however, 

held several of these unconstitutional, including an 1875 act proh血

ting racial discrimination by innkeepers, public transportation pro

viders, and places of amusement. 

During the period of Reconstruction the Republican-dominated 

federal government maintained troops in the southern states. Blacks 

voted and held political offices, including seats in Congress. Two 

blacks became senators, and 20 were elected to the House of Repre

sentatives during this era. The Reconstruc tion era aroused the bitter 

opposition of most southern whites . The period came to an end in 

1877, when a political compromise between the Republican Party 

and southern leaders of the Democratic Party led to the withdrawal 

of federal troops from the South. 

In the last two decades of the 19th century, blacks in the South 
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were disfranchised and stripped of other rights through discriminato

ry legislation and unlawful violence. Separate facilities for whites 

and blacks became a basic rule in southern society. In Plessy v. Fer

guson, an I 896 case involving the segregation of railroad passen

gers, the Supreme Court held that" separate but equal" public facili

ties did not violate the Constitution and refused to acknowledge that 

the separate facilities in use were not in fact equal. 

During the first half of the 20th century, racial exclusion, either 

over_t or covert, was practiced in most areas of American life . During 

World War IT (1939-1945) black leaders such as A. Philip Ran

dolph protested segregation in m山tary service, and some reforms 

were introduced. In 1948 President Harry S. Truman signed an exec

utive order integrating the armed forces . The 1954 Supreme Court 

decision in Brown v. Board of Education represented a turning 

point; reversing the I 896" separate but equal" ruling, the Court held 

that compulsory segregation in public schools denied black children 

equal protection under the law. It later directed, ineffectually, that 

desegregated educational facilities be furnished" with all deliberate 

speed". Subsequent decisions outlawed racial exclusion or discrimi 一

nation in all government facilities. The Court also upheld federal 

laws barring discrimination in interstate commerce, such as public 

transportation. A state law against racial intermarriage was also ruled 

invalid. 

School desegregation was resisted in the South . Federal deter

ruination to enforce the court decision was demonstrated in Little 

Rock, Arkansas, in 1957, when President Dwight Eisenhower dis

patched troops to secure admission of black students into a" white" 

high school. Nevertheless, in the Deep South progress toward inte

gration was negligible in the years following the Supreme Court deci 

sion. In 1966, for example, the overwhelming majority of southern 

schools remained segregated. By 1974, however, some 44 percent of 

black students in the South attended integrated schools, and by the 

early 1980s the number was approximately 80 percent. 

Civil rights for blacks became a major national political issue 

in the 1950s. The first federal civil rights law since the Reconstruc-



lion period was enac ted in L 957 . It called for th e establishment of a 

U. S. Commission on Civil Rights and authorized the U. S. attorney 

ge neral Lo enforce voting ri ghts. In 1960 thi s legislation was 

stre ngthened, and in L 964 a more sweeping c ivil rights bill outlawed 

rac ial di sc rimination in public accommoda tions and by employers, 

unions, and voting registrars. Dec iding that normal 」 udicial proce

dures were too slow in assurin g minority registration and voting, 

Congress passed a voting rights bill in 1965 . The law suspended 

(and amendments later banned) use of literacy or other voter-quali

fi cation tests that had sometimes served to keep blac ks off voting 

li sts, authorized ap pointm ent of federal voti ng examiners in areas not 

mee ting certain voter-parti cipation requirements, and provided for 

federal court suits to bar discrimina tory poll taxes, which were ended 

by a Supreme Court decis ion and th e Twenty-Fourth Amendment 

(ratified in 1964 ). In the aftermath of th e assassi nation of the civil 

ri ghts leader Martin Luther King, Jr. , Congress in I 968 prohibited 

racial disc rimin a tion in federally fin anced housing, but late r efforts 

to strengthen th e law failed. 

(2) Affirmative Action 

An important constitutional iss ue that has caused public contro

versy is whe ther , and to what degree, public and private institutions 

may use affirmati ve action to help members of minority groups ob

tain bette r employ ment or schoo ling. In th e Rege几ts of the Univer江ty

of California v. Bakke case in 1978 , the Supreme Court held that it 

was un constituti onal for th e Un iversity of California Medical School 

at Dav is to set an absolute quota for the admission of minority candi

dates, but said that race can be taken into account for the setting of 

numerical goals th at were not disguised quotas. The Court later ruled 

that rac ial preferences by a private corporation designed to remedy 

prior di sc rimination did not violate the Civil Rights Act. 

A changing political c limate in the 1980s and 1990s, however, 

led to th e repeal of many affirmative ac tion programs. In 1995 the 

Court sa id tha t all public affirmative action plans must be strictly 

scrutini zed . The Court hinted stron gly that only th ose plans designed 

to remedy past ac ts of di scrimination would survive. Furthermore, 
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many lower courts began to openly reject the finding in the Bakke 

case that colleges and universi ties were permitted to seek racial di

versity among their student bodies by giving special consideration to 

minority applicants. 

Nevertheless, in the first major decision on affirmative action 

since the Bakke case in 1978 , the Supreme Court in 2003 reaffirmed 

racial diversity as a goal of college and university admissions pro

grams. The case involved the University of Michigan Law School's 

admission program, which considered race, among other qualities, in 

evaluating each applicant. In a 5 to 4 dec ision the Supreme Court 

uph eld the law school's affirmative action program, finding that there 

was a" compelling public interest" in achieving diversity as long as 

quotas were not used . The decision in Grutter v. Bollinger came de

spite briefs filed against affirmative action by the administration of 

President George W. Bush. The decision did not rescind state laws 

that forbid affirmative action programs, such as those passed by pop

ular initiative in California and Washington. Civil rights organiza

tions hailed the ruling as a historic victory. Opponents of the deci

sion took note of th e Court's opinion that affirmative action should 

only be necessary for another 25 years . 

(Extracted and adapted from Introduction to the law and Legal Sys

tem of the United States by William Burnham, 2nd edition, West 

Group, 1999.) 

1. freedom of speech : liberty to speak and otherwise express oneself and one's opin

ions. Like freedom of the press, which pertains to the publication of speech, free

dom of speech itself has been absolute in no time or place. The First Amendment 

to the U. S. Constitution bars the federal government from "abridging the freedom 

of speech" ; since the 1920s the amendment's protec tions have been extended 

against state, as well as against federal, ac tion. 言论自由 。

2. unreasonable searches and seizures: The Fourth Amendment to the Constitution of 

the United States of America prohibits unreasonable searches and seizures by fed

eral law enforcement agents . The Fourteenth Amendment to the Constitution of the 

United States of America imposes the Fourth Amendment upon the states and to 
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law enforcement agents within the states . The 14th Amendment rights to privacy 

do not extend into every aspect of a person's private affairs. 不合理的搜查和扣

押 。

3. the Oneida Community: the Nineteenth-Century Utopian Society of John Hum

phrey Noyes. To state it briefly, the old Oneida Community was a religious and 

social society founded in Oneida, New York, in 1848 by John Humphrey Noyes 

and his followers. In the beginning, most of them were Vermonters, almost all 

were New Englanders. The Community was founded on Noyes'theology of Perfec

tionism, a form of Christianity with two basic values : self-perfection and commu

nalism. 奥奈达社区 。

4. the Church of Jesus Christ of Latter-day Saints: the official name of the religion 

commonly called the Mormon Church. Mormons believe first and foremost that Je

sus Christ is the Savior of the world and the Son of God. 耶稣基督后期圣徒教会。

5. pacifist: a person who sticks to a belief that violence, even in self-defence, is un

justifiable under any condit ions and that negotiation is preferable to war as a means 

of solving disputes. 和平主义者，反战主义者 。

6. affirmative action : pos山ve steps taken to increase the representation of women and 

minorities in areas of employment, education, and business from which they have 

been historically excluded. When those steps involve preferential selection—se

lection on the basis of race, gender, or ethnicity, affirmative action generates in-

tense controversy. 扶持行动，指美国政府推动的一系列面向包括妇女、黑人和

其他少数民族在内的政策和措施 。

Check Your Understanding 

Mark the following statements with T for true or F for false according to what 

you have read from text B. 

1. Though used interchangeably, civil liberties are different from c ivil rights. 

2. Civil liberty is used to refer to positive actions by the government to protect or ex

tend the rights of people—to provide for individuals or groups opportunities that 

were previously denied to them. 

3. Ethnic groups of people do not always enjoy their full rights of citizenship under 

the U. S. Constitution till the civil rights movement. 

4. The significance of the first Civil Rights Act over President Andrew Johnson's veto 

·53· 



is granting African Americans full c itizenship. 

5 . Ac ts adopted in 1960s relating to the c ivil rights of the minority had a profound 

impact on American politics, especially in the South. 

6. Civi l rights concern basic rights and freedom s that are guaranteed—either explic it

ly identified in the Bill of Rights and the Constitution, or interpreted through the 

years by courts and lawmakers . 

7 . Affirmative action programs are in fact disc riminate to the white when preferential 

treatment is provided to the minority . 

8. Th e first ten Amendments to the Constitution are called the Bill of Rights, which 

prescribes rights of defendants in both civil and criminal proceedings. 

9. In America, private property cannot be taken for any reason by the State . 

IO. The powers not specifi cally granted to th e federal government by the Constitution , 

nor prohibited. by the Constitution to th e states , are reserved to the states respec

li vely , or to the people . 

Build Up Your Vocabulary 

I . Give the corresponding translation of each of the following terms. 

English Chinese 

conslllulional amend ment 

违宪性

censorship 

司法审查

nght to a public trial 

市民身份

admin istration 

言论 自由

equality 

法律和秩序

freedom of assembly 

宗教自由

personal effects 

聘请律师的权利

unreasonable searches and seizures 
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II . Put the following terms into Chinese. Some of them are not present in the 

text. 

freedom of press 

women's movement 

right to/ of privacy 

right to vote 

enumerated powers 

the rights of citizenship 

privilege against self-incriminating 

the right to confront hostile witnesses 

Translation 

Translate the following sentences into English. 

legislature 

ratification 

rule of law 

term of office 

the right to trial by jury 

affirmative action 

police power 

1. 本宪法以法律的形式确认了中国各族人民奋斗的成果，规定了国家的根本制

度和根本任务，是国家的根本法，具有最高的法律效力 。 全国各族人民 、一切

国家机关和武装力量、各政党和各社会团体、各企业事业组织，都必须以宪法

为根本的活动准则，并且负有维护宪法尊严、保证宪法实施的职责 。

2. 中华人民共和国年满 18 周岁的公民，不分民族、种族、性别、职业 、家庭出身 、

宗教信仰、教育程度、财产状况 、居住期限，都有选举权和被选举权；但是依照

法律被剥夺政治权利的人除外 。

3. 中华人民共和国公民有言论、出版、集会、结社、游行、示威的自由，还有宗教

信仰自由 。

4. 宪法的修改，由全国人民代表大会常务委员会或者 1/5 以上的全国人民代表

大会代表提议，并由全国人民代表大会以全体代表的 2/3 以上的多数通过 。

法律和其他议案由全国人民代表大会以全体代表的过半数通过 。

-
Brown et al. v. Board of Education of Topeka et al. 

U. S. Supreme Court 

347 u. s. 483 

MR. Chief Justice Warren delivered the opinion of the Court. 

These cases come to us from the States of Kansas, South Carolina, Virginia, and 

Delaware. They are premised on different facts and different local conditions, but a 
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common legal question justifies their consideration together in this consolidated opin-

100. 

In each of the cases, minors of the Negro race, through their legal representa

tives, seek the aid of the courts in obtaining admission to the public schools of their 

community on a nonsegregated basis. In each instance, they had been denied admis

sion to schools attended by white children under laws requiring or permitting segrega

tion according to race. This segregation was alleged to deprive the plaintiffs of the 

equal protection of the laws under the Fourteenth Amendment. In each of the cases 

other than the Delaware case, a three-judge federal district court denied relief to the 

plaintiffs on the so-called "separate but equal" doctrine announced by this Court in 

Plessy v. Ferguson, 163 U. S. 537. Under that doctrine, equality of treatment is ac

corded when the races are provided substantially equal facilities, even though these 

facilities be separate. In the Delaware case, the Supreme Court of Delaware adhered 

to that doctrine, but ordered that the plaintiffs be admitted to the white schools be

cause of their superiority to the Negro schools. 

The plaintiffs contend that segregated public schools are not "equal" and cannot 

be made " equal" , and that hence they are deprived of the equal protection of the 

laws. Because of the obvious importance of the question pr~sented, the Court took 

jurisdiction. Argument was heard in the 1952 Term, and reargument was heard this 

Term on certain questions propounded by the Court. 

Reargument was largely devoted to the circumstances surrounding the adoption of 

the Fourteenth Amendment in 1868. It covered exhaustively consideration of the 

Amendment in Congress, ratification by the states, then existing practices in racial 

segregation , and the views of proponents and opponents of the Amendment. This dis

cussion and our own investigation convince us that, although these sources cast some 

light, it is not enough to resolve the problem with which we are faced. At best, they 

are inconclusive. The most avid proponents of the post-War Amendments undoubtedly 

intended them to remove all legal distinctions among "all persons born or naturalized 

in the United States". Their opponents, just as certainly, were antagonistic to both 

the letter and the spirit of the Amendments and wished them to have the most limited 

effect. What others in Congress and the state legislatures had in mind cannot be de

termined with any degree of certainty. 

An additional reason for the inconclusive nature of the Amendment's history, 

with respect to segregated schools, is the status of public education at that time. In 

the South, the movement toward free common schools, supported by general taxation, 
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had not yet taken hold. Education of white children was largely in the hands of pri 

vate groups. Education of Negroes was almost nonexistent, and practically all of the 

race were illiterate. In fact, any education of Negroes was forbidden by law in some 

states. Today, in contrast, many Negroes have achieved outstanding success in the 

arts and sciences as well as in the business and professional world. It is true that pub

lic school education at the time of the Amendment had advanced further in the North, 

but the effect of the Amendment on Northern States was generally ignored in the con

gressional debates. Even in the North, the conditions of public education did not ap

proximate those existing today. The curriculum was usually rudimentary; ungraded 

sc.hools were common in rural areas; the school term was but three months a year in 

many states; and compulsory school attendance was virtually unknown. As a conse

quence, it is not surprising that there should be so little in the history of the Four

teenth Amendment relating to its intended effect on public education. 

In the first cases in this Court construing the Fourteenth Amendment, decided 

shortly after its adoption, the Court interpreted it as proscribing all state-imposed dis

criminations against the Negro race. The doctrine of "separate but equal" did not 

make its appearance in this Court until 1896 in the case of Plessy v. Ferguson, su

pra, involving not education but transportation. American courts have since labored 

with the doctrine for over half a century. In this Court, there have been six cases in

volving the "separate but equal" doctrine in the field of public education. In Cum

ming v. County Board of Education, 175 U. S. 528, and Gong Lum v. Rice, 275 U. 

S. 78, the validity of the doctrine itself was not challenged. In more recent cases, all 

on the graduate school level, inequality was found in that specific benefits enjoyed by 

white students were denied to Negro students of the same educational qualifications. 

Missouri ex rel. Gaines v. Canada, 305 U. S. 337; Sipuel v. Oklahoma, 332 U. S. 

631 ; Sweatt v. Painter, 339 U. S. 629; Mclaurin v. Oklahoma State Regents, 339 

U. S. 637. In none of these cases was it necessary to re-examine the doctrine to grant 

relief to the Negro plaintiff. And in Sweatt v. Painter, supra, the Court expressly re

served decision on the question whether Plessy v. Ferguson should be held inapplica

ble to public education. 

In the instant cases, that question is directly presented. Here, unlike Sweatt v. 

Painter, there are findings below that the Negro and white schools involved have been 

equalized , or are being equalized, with respect to buildings, curricula, qualifications 

and salaries of teachers, and other "tangible" factors. Our decision, therefore, can

not turn on merely a comparison of these tangible factors in the Negro and white 
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schools involved in each of the cases. We must look instead to the effect of segrega

tion itself on public education. 

In approaching this problem, we cannot turn the clock back to 1868 when the 

Amendment was adopted, or even to 1896 when Plessy v. Ferguson was written. We 

must consider public education in the light of its full development and its present 

place in American life throughout the Nation. Only in this way can it be determined if 

segregation in public schools deprives these plaintiffs of the equal protection of the 

laws. 

Today, education is perhaps the most important function of state and local gov

ernments . Compulsory school attendance laws and the great expenditures for educ.a

tion both demonstrate our recognition of the importance of education to our democratic 

society. It is required in the performance of our most basic public responsibilities, 

even service in the armed forces. It is the very foundation of good citizenship. Today 

it is a principal instrument in awakening the child to cultural values, in preparing him 

for later professional training, and in helping him to adjust normally to his environ

ment. In these days, it is doubtful that any child may reasonably be expected to suc

ceed in life if he is denied the opportunity of an education . Such an opportunity, 

where the state has undertaken to provide it, is a right which must be made available 

to all on equal terms. 

We come then to the question presented : Does segregation of children in public 

schools solely on the basis of race, even though the physical facilities and other "tan

gible" factors may be equal, deprive the children of the minority group of equal edu

cational opportunities? We believe that it does . 

In Sweatt v. Painter, supra, in finding that a segregated law school for Negroes 

could not provide them equal educational opportunities, this Court relied in large part 

on "those qualities which are incapable of objective measurement but which make for 

greatness in a law school. " In Mclaurin v. Oklahoma State Regents, supra, the 

Court, in requiring that a Negro admitted to a white graduate school be treated like all 

other students, again resorted to intangible considerations: " . . . his ability to study, 

to engage in discussions and exchange views with other students, and, in general, to 

learn his profession. " 

Such considerations apply with added force to children in grade and high 

schools. To separate them from others of similar age and qualifications solely because 

of their race generates a feeling of inferiority as to their status in the community that 

may affect their hearts and minds in a way unlikely ever to be undone. The effect of 
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this separation on their educational opportunities was well stated by a finding in the 

Kansas case by a court which nevertheless felt compelled . to rule against the Negro 

plaintiffs: "Segregation of white and colored children in public schools has a detri

mental effect upon the colored children . The impact is greater when it has the sanc

tion of the law; for the policy of separating the races is usually interpreted as denoting 

the inferiority of the negro group. A sense of inferiority affects the motivation of a 

咖ld to learn. Segregation with the sanction of law, therefore, has a tendency to re

tard the educational and mental development of negro children and to deprive them of 

some of the benefits they would receive in a racially integrated school system. "What

ever may have been the extent of psychological knowledge at the time of Plessy v. 

Ferguson, this finding is amply supported by modern authority. Any language in 

Plessy v. Ferguson contrary to this finding is rejected. 

We conclude that in the field of public education the doctrine of "separate but 

equal" has no place. Separate educational facilities are inherently unequal. There

fore, we hold that the plaintiffs and others similarly situated for whom the actions 

have been brought are, by reason of the segregation complained of, deprived of the 

equal protection of the laws guaranteed by the Fourteenth Amendment. This disposi

tion makes unnecessary any discussion whether such segregation also violates the Due 

Process Clause of the Fourteenth Amendment. 

Because these are class actions, because of the wide applicability of this deci

sion, and because of the great variety of local conditions, the formulation of decrees 

in these cases presents problems of considerable complexity. On reargument, the con

sideration of appropriate relief was necessarily subordinated to the primary question — 
the constitutionality of segregation in public education. We have now announced that 

such segregation is a denial of the equal protection of the laws. In order that we may 

have the full assistance of the parties in formulating decrees, the cases will be re

stored to the docket, and the parties are requested to present further argument on 

Questions 4 and 5 previously propounded by the Court for the reargument this Term. 

The Attorney General of the United States is again invited to participate. The Attor

neys General of the states requiring or permitting segregation in public education will 

also be permitted to appear as amici curiae upon request to do so by September 15, 

1954, and submission of briefs by October 1 , 1954. 

It is so ordered. 
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1 . By declaring that the discriminatory nature of racial segregation . . . "violates the 

Fourteeth Amendment to the U. S. Constitution, which guarantees all citizens 

equal protection of the laws, " Brown v. Board of Education laid the foundation for 

shaping future national and international policies regarding human rights. 

2. Brown v. Board of Education was not the first challenge to school segregation. As 

early as 1849, African Americans filed suit against an educational system that 

mandated racial segregation, in the case of Roberts v. City of Boston . 

3. The 1954 United States Supreme Court decision in Oliver L. Brown et al. v. the 

Board of Education of Topeka (KS) et al. is among the most significant judicial 

turning points in the development of our country. Originally led by Charles H. 

Houston, and later Thurgood Marshall and a formidable legal team, it dismantled 

the legal basis for racial segregation in schools and other public facilities. 

4. The Brown decision initiated educational and social reform throughout the United 

States and was a catalyst in launching the modern Civil Rights Movement. Bring

ing about change in the years since the Brown case continues to be difficult. But 

the Brown v. Board of Education victory brought this country one step closer to 

living up to its democratic ideas. 

卜伽喟伽叽
I . Does segregation always connote inferiority for one of the separated groups and su

periority for the other? Or must one know the history of the two groups to know the 

answer to this question? (factors that may be mentioned: power one group once 

held over the other, current social differences between the two groups, the will 

one group imposed on the other.) 

2. Please find the cases Plessy v. Ferguson and Sweatt v. Painter. Compare them 

with Brown case, and look for the reasoning of each court for separate-but-equal 

rule and the rule against it in the Brown case. 

3. What is the principle of stare decisis? Is it common for the court to overrule a prec

edent? What is the common practice when the precedent is out of date? 

4 . Please write a casebrief of the Brown case. 
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Unit Three Criminal Law 

归；r _; /Jfr Y':1iJ·tI二-~~-, 心,:,• 一:---一古名：上~-,J:~:__ ,;JI 

Words and expressions : 

categorize 

ordinance 

misdemeanor 

felony 

magistrate summary proceeding jury 

substantive procedural 

I . Listen to the passage carefully and decide whether the following statements 

are True or False according to what you hear. 

() l. Crimes are categorized into classes that are defined by their severity. 

() 2 . The trial of a petty offense may be conducted in a summary proceeding. 

() 3. There can be no jury trial if there is no violation of constitutional rights . 

() 4. The typical punishment for violation of a petty offense is the imposition of 

short jail sentence . 

() 5. A felony crime is subject to the punishment that is the most severe of those 

available to petty offenses and misdemeanors . 

() 6 . The class of a crime is important because the governing substantive law and 

procedural law are the same between the classes. 

() 7. Petty offenses are provided more protections than felonies. 

II . Spot dictation. Listen to the passage and fill in the blanks with the words 

you hear. 

Most legal systems distinguish criminal from civi l wrongs: wrongs that ground a 

prosecution, from those that ground a civil case for ——by the injured party . We 

can clarify the concept of crime by focusing on this . The same conduct often 

consti tutes both a criminal and a civil , as is .shown most dramatically when, af-
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ter a failed or a decision not to prosecute, the or her family brmg a civil 

case for damages the alleged wrongdoer: but we can still usefully ask what the 

is between defining and treating conduct a criminal wrong and defining 

and treating it as a wrong. 

Introduction to American Criminal Law 

·substantive·law Criminal Law, branch of law that defines crimes, establishes 

punishments, and regulates the investigation and prosecution of 

people accused of committing crimes . Criminal law includes both 

substantive law, which is addressed in this article, and criminal 

procedure , which regulates the implementation and enforcement of 

substantive criminal law. 

实体法

• criminal 

法定罪行

• _,. 切”

crimes 

自然犯

• CDeXll戊

共存
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Crimes are classified in many different ways: common law 

crimes versus statutory crimes, and crimes that are mala in se (evil 

in themselves) versus those that are mala prohibita (criminal only 

because the law says so) . An important classification is the divi

sion of crimes into felonies or misdemeanors. This distinction is 

based on the severity of the crime and is rooted in common law . 

In many jurisdictions in the United States, felonies are crimes 

punishable by death or imprisonment in a state prison or peniten

tiary and misdemeanors are those punishable by fine or imprison

ment in a local jail. In other jurisdictions, crimes punishable by im

prisonment for one year or more are felonies, and those punishable 

by fin e or imprisonment for less than one year are misdemeanors. 

Since each jurisdic tion determines the penalties for offenses it de

• • fines, a misdemeanor in one jurisdiction may constitute a felony in 

another. 

Elements of Crime 

Certain elements, or factors, must coexist in order for behavior 

to constitute a crime. To be guilty of a crime, a person must commit 

an act. Criminal liability is not imposed for thoughts without ac-



tion. The person acting must be doing so intentionally—that is, his 

or her conduct must not be accidental or involuntary. 

(I) The Wrongful Act 

To be guilty of a crime, a person must either have performed a 

voluntary physical act or failed to act when he or she had a legal 

duty to do so. In other words, there is no criminal liability for bad 

thoughts alone . Thus, a child may earnestly wish a parent dead and 

may even think about killing the parent. But even if the parent 

should coincidentally die, the child is not a murderer, provided that 

he or she took no action to bring about the parent's death. 

Most crimes are committed by a specific action—foi; 6Xample, 

the pulling of a trigger or the thrusting of a knife in rirurdm., or the 

lighting of a fire in arson. Some crimes, however, are defined in 

terms of omission or failure to act. For example, it is a crime not to 

file an income tax return. A person who has a special relationship 

with another or has voluntarily assumed a duty to help another may 

be guilty of a crime if he or she fails to act. For example, a parent 

is obligated to rescue his or her child from danger and a lifeguard 

on duty must attempt to rescue a drowning swimmer if it is physi

cally possible for the parent or lifeguard to do so. Although the duty 

to rescue a person who is in danger is limited, parents owe a duty 

to their young children and lifeguards to swimmers in their charge. 

(2) Mental Fault 

To be guilty of a crime, the person must also have had the in

tent to act in a harmful way. This element is sometimes called the 

requirement of mental fault or mens rea, a Latin term that means 

"guilty mind " . Thus, many crimes are defined in terms of inten

tionally, knowingly , maliciously, willfully, recklessly, or negligently 

acting or bringing about a result , or of conducting oneself with in

tent to accomplish a specified consequence. The mens rea require

ment distinguishes between inadvertent or accidental acts and acts 

for which a person is criminally liable . 

Generally, a person must have intended the actual harm that 

in fact resulted—that is, there is no criminal liability unless the 

c riminal act and the required intent concur. Thus it is not murder if 
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a man desires to kill his brother and, .while driving to the store to 

purchase a gun for this purpose, accidentally runs over and kills his 

brother who happens to be crossing the street. On the other hand, if 

one intends harm to a particular person or object and, in attempting 

to carry out that intent, causes a similar harm to another person or 

object, one's intent will be transferred from the target person or ob

ject to the person or object actually harmed. For example, if a 

woman shoots at a man with the intent to kill him but, due to poor 

aim , misses , the man and hits and kills a child nearby, the shooter's 

intent to kill the man is transferred to the child and the woman is 

liable foll the child's murder. 

CriminaL·o. 咖es

1. Crimes Against the Person 

Crimes that physically or psychologically injure individuals are 

described as crimes against the person. These include murder, 

• 1 man-slaughter, assault, battery, mayhem rape, and kidnapping. 

(1) Murder 

The crime of murder is loosely defined as the unlawful killing 

of a human being by a person who had an intent to kill. It re

quires, first of all, that a living person be killed . Some jurisdictions 

still follow the common law rule that for a murder to exist, death 

must occur within a year and a day after the accused inflicted the 

fatal wound. 

(2) Manslaughter 

Manslaughter is sometimes loosely defined as the unlawful 

killing of another without malice aforethought. It is generally divid

ed into two branches: voluntary manslaughter and involuntary man

slaughter. In some jurisdictions, manslaughter, like murder, is di

vided into degrees so that what one state calls voluntary manslaugh

ter another calls first -degree manslaughter. 

(3) Assault and Battery 

Assault and battery are actually two separate common law 

crimes, although the words are often used interchangeably and run 

together as a single expression. They differ from murder and mans

laughter primarily in that the victim is not killed . Statutes common-



ly prescribe greater punishment for so-called aggravated assaults 

and batteries than for simple assaults and batteries. Thus, assault 

and battery with a deadly weapon or with intent to commit some oth

er crime, such as rape, are commonly punishable as felonies, while 

simple assault and battery are considered misdemeanors. 

(4) Robbery 

Robbery is a form of aggravated larceny. It can be viewed as a 

combination of assault or battery, .plus larceny. All the elements of 

larceny are required—the trespassing and taking and moving of 

money or property from another without consent and with the intent 

to permanently deprive that person of the money or property—plus 

two additional requirements. First, there must he violence or threat 

of immediate violence. Second, the taking must be from the victim or 

in the victim's presence. 

(5) Rape 

The common law fe lony of rape referred to forcible rape. It was 

defined as unlawful sexual intercourse with a woman by a man who 

was not her husband, without the woman's consent. Rape can occur 

when the woman's resistance is overcome either by force or by the 

threat of death or serious bodily harm . Sexual intercourse with a 

woman who is unconscious or so intoxicated, drugged, or mentally 

incompetent as to be incapable of granting effective consent may al

so constitute rape. Some modern statutes define rape to include 

forced sex by a husband with his wife . 

(6) Kidnapping 

A felony in all jurisdic tions, kidnapping generally involves the 

seizure, confinement, and, perhaps, the carrying away of another by 

force (or threat of force) against his or her will. It does not apply to 

those acting under the authority of the law. An aggravated form of 

kidnapping occurs if the purpose of the act is to A. obtain ransom or 

reward; B. use the victim as a~hield or hostage; C. facilitate the 

commission of another offense, such as robbery or rape; or D . terror

ize or inflict bodily injury on the victim. In the United States, a fed

eral statute known as the Lindbergh Act makes it a federal felony to 

transport a kidnapped person across a state line. 

心智不健全

• ae皿re

控制

• ransom 

赎金

·shield 
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欺诈

• consolidate 

合并

• in印ngible

无形的
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2. Crimes Against Property 

Another major category of crimes concerns actions that affect 

another's property-either real or personal. Real property consists of 

land and structures attached to it, as well as the products of land be

fore th_ey are removed, such as growing crops, trees, and unmined 

minerals . Personal property refers to personal belongings such as 

money ,jewelry, and clothing. 

Most jurisdictions have adopted statutes that modify the com

mon law definitions of certain property crime.s. For example, in some 

states the common law crimes of larceny, embezzlement, and false 

pretenses have been consolidated into a single crime known as theft. 

(l) Larceny 

The common law definition of the crime of larceny includes the 

following elements : A. The thief must take possession of the proper

ty (that is, secure control over the property) from another. B. The 

thief must move or carry away the property, although a slight move

ment is enough, such as the removal of a wallet from another's pock

et. C. There must be a trespass in the taking—that is, the thief must 

take possession of the property without consent from the rightful pos

sessor. D. The property must be tangible personal property, such as 

money ,jewelry, or clothing. Under common law larceny does not ap

ply to real property or intangible personal property, such as checks, 

promissory notes, or other documents that are regarded as evidence 

of property rather than as property itself. E. The property must be 

taken from the possession of another who had a right of possession 

superior to any right of the accused. It is not necessary, however, 

that a person steal directly from the owner. F. There must be an in

tent to steal—more accurately expressed as an intent to permanently 

deprive the person from whom the property is taken of possession of 

or interest in the property . It is not larceny to take another person's 

property that one honestly believes one owns. It is not larceny to 

borrow property, intending to return it promptly. A notable exception 

is the temporary, unauthorized taking of a car, which commonly con

stitutes the crime of joyriding . 

By statute, larceny is often divided into two degrees: grand lar-



ceny and petit larceny. The line between the two depends upon the 

value of the property stolen. Grand larceny is commonly a felony, 

while petit larceny is a misdemeanor. 

(2) Embezzlement 

In general, embezzlement occurs when a person who has lawful 

possession of another's money or property fraudulently converts that 

money or property. In other words , the wrongdoer, often an employ

ee, trustee, fiduciary, or agent, acquires possession of the property 

lawfully and then converts the property to his or her own use. 

For a conversion to constitute embezzlement, the wrongdoer 

must intend to defraud the rightful owner of the property. Innocent 

conversions do not qualify , as when a person honestly believes he or 

she has a right to convert another's property. 

3. Crimes Against Government 

A government has the authority to protec t itself against injury 

and destruction and to protect its administrative functions from cor

ruption. To promote these objectives, it may define certain activities, 

such as treason, perjury, and bribery, as criminal 

(1) Treason 

The crime of treason consists of attempting by overt acts to 

overthrow or levy war against the government, to adhere (devote) 

oneself to the enemies of the government, or to give aid and comfort 

to the enemy. To be guilty of treason, the person must intend to be

tray the government to which he or she owes allegiance. 

(2) Perjury 

A common law misdemeanor, perjury is now generally classified 

as a statutory felony. Perjury is defined as willfully giving a false 

statement while under oath concerning a material matter in a judicial 

proceeding. A statement is material if it could have influenced the 

outcome of the proceeding in which it was given. For example, a wit

ness to an automobile accident who lies under oath about her age is 

not guilty of perjury because the false statement does not concern a 

relevant issue. However , an alleged victim of statutory rape commits 

perjury if she falsely testifies that at the time of the intercourse she 

was over the statutory age of consent. The age of the victim is a core 

• corruption 

腐败 r

• treason 

叛涸

·bribery 

贿赂

• levy 

发动

·allegiance 

忠诚
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·falsehqoa 

谎言

issue in a statutory rape prosecution. 

People swear falsely when they tell what they know to be a 

falsehood or even what they believe to be a falsehood (even if it is 

in fact true) . It is not swearing falsely, however, to tell what is in 

fact false when the witness honestly believes it to be true. Modern 

statutes have generally expanded perjury to include proceedings oth

er than judicial proceedings, such as congressional hearings and pro

ceedings before a notary public. 

The crime of intentionally causing or encouraging another per

son to commit perjury is known as subornation of perjury. If the oth

er person erroneously believes his or her testimony to be true and 

thus does not commit perjury, the person who encouraged the perju

ry is not guilty of subornation of perjury. 

(3) Bribery 

A common law misdemeanor, bribery is now generally classified 

as a statutory felony. Bribery is defined as giving or promising to 

give a public official something of value with a corrupt intent to in

fluence the official in the discharge of his or her official duty. The 

public official who solicits or accepts anything of value or a promise 

of something valuable, accompanied by a corrupt intent to influence 

the performance of his or her public duty, also commits bribery. 

(From Criminal Law Encarta @ online Encyclopedia 2005.) 

I. mala in se crimes : crimes that are "inherilly evil" . These crimes include murder, 

rape, robbery, burglary, larceny, and arson. 自然犯，自然罪行，本质不合法 。

2. mala prohibita offenses: offenses that are not "inheritly evil" , but that are prohibi

ted by statue. These offenses include tax evasion, carrying a concealed weapon, 

leaving the scene of an accident, being drunk, and disorderly in public. 法定罪行，

法律禁止的行为 。

3. the Lindbergh Act: a federal law that makes il a crime to kidnap—for ransom , re

ward, or otherwise—and transport a victim from one state to another or to a foreign 

country, except in the case of a minor abducted by his or her parent. The Lind

bergh law provides that if the victim is not released within twenty-four hours after 

being kidnapped, there is a rebuttable presumption that he or she has been trans-
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ported in interstate or fore ign commerce. The punishment for violation of the Lind

bergh Act is imprisonment for a term of years or for life. 林白法案（又名：林德伯

格法） 。 是处置州境以外拐骗罪犯的法律 。 1932 年 Charles A. Lindbergh 的儿

子被拐骗杀害事件发生后制定此法 。

-
Check Your Understanding 

Answer the following questions according to the text. 

1. What is criminal law? 

2. What punishments are imposed on felonies and what punishments are imposed on 

misdemeanors? 

3. What is the basis for making the distinction between felonies and misdemeanors ? 

4. What elements are essential for a behavior to constitute a crime? 

5 . How do you understand the wrongful act? 

6. How important is mens rea requirement? 

7. What elements are required for a behavior to constitute the crime of robbery? 

8. How do arson and burglary differ from other crimes against property ? 

9 . When does a statement constitute perjury ? 

10 . What is the purpose of defining certain activities as crimes against government? 

Build Up Your Vocabulary 

I • Match the items in the following two columns. 
A 

I. assault 

2. robbery 

3. battery 

4. trespass 

5. burglary 

6 . malice 

B 

a. entry into a building for the purposes of committing 

an offence 

b . intention to commit some wrongful act 

c. unlawful killing of a human being without malice 

aforethought 

d. taking or attempting to take something of value by 

force or threat of force 

e . an intentional act by one person that creates an ap

prehension in another of an imminent harmful or 

offensive contact 

f. unlawful entry 
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7. involuntary manslaughter g. the intent to harm 

8. guilty mind 

9. fraud 

IO. confinement 

h. intentional deception made for personal gain or to 

damage another individual 

i. criminal offense involving unlawful physical contact 

j. legal proceedings against the wrongdoer 

k . . 1mpnsonment 

II . Fill in the blanks with the words or expressions given below , changing the 

form if necessary. 

conversion 

prosecution 

felony 
.. 

om1ss10n 

offense convict 

misdemeanor theft 

mens rea 

execution 

l. Criminal law involves by the government of a person for an act that has 

been classified as a crime. 

2. A" crime" is any act or f o an act m violation of a public law forbidding 

or commanding it. 

3. Crimes include both felonies (more serious offenses, like murder or rape) and 

( less serious offenses, like petty theft or jaywalking) . 

4 . Most crimes (with the exception of strict-liability crimes) consist of two elements: 

an act , or "actus reus, "and a mental state, or " 

5. The most common charge is Petty Theft and this can only be charged as 

a misdemeanor. 

6 . A theft of item (s) of a value in excess of $400 can be charged as a and 

is known as Grand Theft. 

7. Most of the time hit and run accidents are not considered serious ; how-

ever , if there is considerable property or bodily damage they can be charged as fel

omes. 

8. Criminal punishment , depending on the offense and jurisdiction, may include 

, loss of liberty , government supervision, or fines. 

9. He was wrongfully of first-degree murder—though not formally sen-

tenced for the convic tion. 

lO. Many criminal codes provide penalties for , embezzlement, theft, all of 

which involve deprivations of the value of the property. 
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Cloze 

Choose the proper word from the list below , and then fill in the blanks. 

arrest 

convict 

sentence 

imprisonment 

prosecute 

robbery 

felony comm1ss10n 

misdemeanor criminal 

The offense of misprision of is a part of the common law of England 

and of this country as well . It is also recognized by statute in the federal law and in 

certain jurisdictions wherein it is punishable as a . 

Isaac Carson was for misprision of a felony in the aftermath of a mur-

der and armed . The police alleged that Carson had not been truthful with 

them about whether he had witnessed the of the two crimes. They further al

leged that Carson had committed misprision by withholding information from the police 

concerning his knowledge about the commission of the crimes. Carson, subsequent to 

his , admitted that he had been present at the scene and provided informa-

tion that exonerated him from any possible liability as an aider and/ or abet-

tor of the perpetrators. Carson was tried and of misprision and to 

three years . Carson appealed to the South Carolina Supreme Court. On ap

peal, Carson claimed that the trial court should have granted his motion for a directed 

verdict of acquittal. Carson argued that misprision of felony prosecutions were prohibi 一

ted by the federal and state constitutional protections against self一incrimination.

Translation 

Translate the following sentences into Chinese. 

I. Under Model Penal Code, intent has the meaning as follows: a person acts with in

tent with respect to a material element when (I) if the element involves the nature 

of his conduct or a result thereof, it is his conscious object to engage in conduct of 

that nature or to cause such a result; and (2) if the element involves the attendant 

circumstances, he is aware of the existence of such circumstances or he believes or 

hopes that they exist. 

2. A felony, in many common law legal systems, is the term for a "very serious" 

crime; misdemeanors are considered to be less serious. Crimes which are com

monly considered to be felonies include: aggravated assault, arson, burglary, 

murder, and rape. Those who are convicted of a felony are known as felons. Orig

inally, felonies were crimes for which the punishment was either death or forfeiture 

of property. Nowadays, felons can receive punishments which range in severity; 
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from probation, to imprisonment, to execution. 

3. The same conduct often constitutes both a criminal and a civil wrong, as is shown 

most dramatically when, after a failed prosecution or a decision not to prosecute, 

the victim or her family bring a civil case for damages against the alleged wrongdo

er: but we can still usefully ask what the difference is between defining and trea

ting conduct as a criminal wrong and defining and treating it as a civil wrong. 

4. The general purposes of the provisions governing the definitin of offenses are: 

(1) to forbid and prevent conduct that unjustifiably and inexcusably inflicts or 

threatens substantial harm to individual or public interests; 

(2) to subject to public control persons whose conduct indicates that they are dis

posed to commit crimes; 

(3) to safeguard conduct that is without fault from condemnation as criminal; 

(4) to give fair warning of the nature of the conduct declared to constitute an of

fense· 

(5) to differentiate on reasonable grounds between serious and minor offenses. 

.『 mens rea 

犯罪意图
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Mens Rea 

Effect of Mental State 

What makes a crime a crime? In most cases, an act is a crime 

because the person committing it intended to do something that most 

people would consider wrong. This mental state is generally referred 

to as" mens rea, "Latin for" guilty mind". 

The" mens rea" concept expresses a belief that people should be 

punished (fined or imprisoned) only when they have acted in a way 

that makes them morally blameworthy. "Mens rea" is never identified 

as a distinct element of a crime . Instead, moral blame is almost al

ways the underlying justification for the enactment of a criminal 

law. In the legal system's eyes, people who intentionally engage in 

the behavior prohibited by a law have" mens rea;" they are morally 

blameworthy. For example, a murder law may prohibit" the intention

al and unlawful killing of one human being by another human be

北,,.!l戎;;i ing. "Under this law, one who intentionally and unlawfully kills an-



other person has" mens rea" . 

Crimes that Don't Require" Mens Rea" 

Laws that don't require" mens rea" —that is, laws that punish 

people who may be morally innocent—are called " strict liability 

laws". The usual justification for a strict liability law is that the so

c1al benefits of stringent enforcement outweigh the harm of punishing 

a person who may be morally blameless. Examples of strict liability 

laws include : 

"Statutory rape" laws which in some states make it illegal to 

have sexual intercourse with a minor, even if the defendant honestly 

and reasonably believed that the sexual partner was old enough to 

consent legally to sexual intercourse. 

"Sale of alcohol to minors" laws that in many states punish 

store clerks who sell alcohol to minors even if the clerks reasonably 

believe that the minors are old enough to buy liquor. 

Strict liability laws like these punish defendants who make 

honest mistakes and therefore may be morally innocent. Because the 

legal consequences of innocent mistakes can be so great in certain 

circumstances, people who find themselves in situations governed by 

strict liab山ty rules need to take special precautions before acting. 

" Intentional" and " Unintentional" 

People who unintentionally engage in illegal conduct may be 

morally innocent; this is known as making a" mistake of fact". Some

one who breaks. the law because he or she honestly misperceives re

ality lacks" mens rea" and should not be charged with or convicted of 

a crime. For example, if Paul Smith hits Jonas Sack because he rea

sonably but mistakenly thought Sack was about to hit him, Smith 

would have labored under a mistake of fact—and would not have 

mens rea. It is this same principle that underlies the traditional in

sanity defense—the defendant so misperceived reality that her ac

tions were caused by a mental disease or defect rather than mens 

rea. 

While a" mistake of fact" can negate mens rea, a " mistake of 

law" usually cannot. People who intentionally commit illegal acts are 

almost always guilty, even if they honestly don't realize that what 

·outweigh 

比……更重要
• CORSI力I

同意

• mistake of fact ,. 

事实错误

• convict'令,of 

宜判有罪
• negate 

否定，使无效
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they are doing is illegal. For example, if Jo sells cocaine in the hon

est but mistaken belief that it is sugar, Jo has made a mistake of fact 

and may lack mens rea. However, if Jo sells cocaine in the honest 

but mistaken belief that it is legal to do so, Jo is considered morally 

blameworthy. Perhaps the best explanation for the difference is that 

if a" mistake of law" allowed people to escape punishment , the legal 

system would be encouraging people to remain ignorant of legal 

rules . 

" Carelessness " 

"Ordinary" carelessness is not a crime. For example, negligent 

drivers are not usually criminally prosecuted, though they may have 

to pay civil damages to those harmed by their negligence. However, 

more-than-ordinary carelessness can demonstrate" mens rea". Com

mon terms for morally blameworthy carelessness are" recklessness" 

and" criminal negligence". Unfortunately, no clear line separates 

non-criminal negligence from recklessness and criminal negligence. 

In general, carelessness can amount to a crime when a person" reck

lessly disregards a substantial and unjustifiable risk". Indefinite lan

guage like that cannot always rationally draw a line between ordina

ry and criminal carelessness. Police officers and prosecutors have to 

make the initial decisions about whether to charge a careless person 

with a crime. At that point, it's up to judges and juries to evaluate a 

person's conduct according to community standards and decide 

whether the carelessness is serious enough to demonstrate " mens 

" rea . 

"Knowing" or" Knowingly" 

Many laws punish only violators who" knowingly" engage in il

legal conduct. The" knowingly" requirement indicates that a crime 

involves" mens rea" , and prevents people who make innocent mis

takes from being convicted of crimes. Since most crimes require 

mens rea anyway, the word knowingly is often redundant. What a 

person has to" know" to be guilty of a crime depends on the behavior 

that a law makes illegal. For example: 

A drug law makes it illegal for a person to" knowingly" import 

an illegal drug (often referred to as a" controlled substance") into 



the United States. To convict a defendant of this crime, the prosecu

tion would have to prove that a defendant knew that what he brought 

into the United States was an illegal drug. 

Another drug law makes it illegal to furnish drug paraphernalia 

with" knowledge" that it will be used to cultivate or ingest an illegal 

drug . To convict a defendant of this crime, the prosecution would 

have to prove that a defendant who sold or supplied drug parapher

nalia knew about the improper purposes to which the paraphernalia 

would be put. 

A perjury law makes it illegal for a person to testify to any ma

terial matter which she or he" knows" to be false. To prove perjury, 

the prosecution would have to prove that the defendant knew at the 

time she testified that her testimony was false. 

A school safety law makes it illegal for a person to" knowingly 

possess a firearm in a school zone". To prove a violation of this law, 

the prosecution would have to prove both that the defendant knew 

that he was carrying a gun and that he was in a school zone. 

"Specific Intent" Crimes 

"Specific intent" laws require the government to do more than 

show that a defendant acted " knowingly". Specific intent laws re

quire the government to prove that a defendant had a particular pur

pose in mind when engaging in illegal conduct. Each specific intent 

law identifies the particular purpose that the government has to 

prove. For example, m~ny theft laws require the government to prove 

that a defendant took property" with the intent to permanently de

prive a person of the property". To convict a defendant of theft, the 

government has to prove that a thief's plan was to forever part a vic

tim from his or her property. For example, a culprit who drives off in 

another's car without permission and returns it a few hours later 

might be convicted only of" joyriding". However, the same culprit 

who drives off in another's car without permission and takes it across 

the country probably demonstrates a specific intent to permanently 

deprive the owner of the car and would be guilty of the more serious 

crime of car theft. 

. iii王伍归灶
特定意图
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"Malicious" Behavior 

In everyday usage people often use the term " malicious" to 

mean" spiteful" or" wicked". In most criminal statutes, however, 

"maliciously" is simply synonymous with" intentionally" and" know

ingly". As a result, the term" maliciously" usually adds nothing to 

the general" mens rea" requirement. As used in murder statutes, how

ever, the term" malice" is often interpreted as meaning the defendant 

had a" man-endangering" state of mind when the act was committed, 

which is enough to justify at least a second degree murder charge. 

"Willful" Behavior 

As with" maliciously" , the term" willfully" usually adds nothing 

to the general" mens rea" requirement. In most statutes, to commit an 

illegal act" willfully" is simply to commit it intentionally. For exam

ple, consider these statutes: 

It is unlawful to willfully disturb another person by loud and 

" unreasonable noise" . 

Anyone who willfully encourages another to commit suicide is 

"guilty of a felony". 

Each of these statutes merely requires the government to show 

that a person intentionally committed the act made illegal by the 

statute. 

Less commonly, the term" willfully" in a statute has been inter

preted to require the government to prove not only that a person ac

ted intentionally, but also that the person intended to break the law. 

(This is an unusual instance in which" ignorance of the law" actual

ly is an excuse ! ) For example, in one case a federal law made it il

legal to willfully bring in to the country more than $10,000 in cash 

without declaring it to customs officials. The U. S. Supreme Court 

decided that to convict a person of violating this law, the government 

had to prove that the person knew the law's requirements. (Ratzlaf 

v. U. S. , 5 l O U. S. 13 5 (1994) .) Th 1s more exactmg mterpretat10n 

of" willfully" preserves the " mens rea" foundation of criminal law 

where, as in the" declaring cash" law, many people might be morally 

innocent yet break the law. 



"Felonious" Behavior 

The term" felonious" is sometimes included in a law when pro

hibited conduct can in some circumstances be interpreted as a mis

demeanor or as a felony. For example," felonious assault" in a stat

ute would refer to those types of assault一such as" assault with a 

deadly weapon" or" assault with intent to commit great bodily inju

ry" —that are typically treated as felonies. 

The Role of "Motive" in Criminal Law 

"Motive" generally refers to the reason behind an illegal act. 

For example, a person's need to raise money quickly to pay off a 

bookie may be the motive for a robbery; revenge for a personal af

front may be the motive for a physical attack. Prosecutors often offer 

motive evidence as circumstantial evidence that a defendant acted 

intentionally or knowingly. The reason is that like most people, jud

ges and jurors believe in" cause and effect" . They are more likely to 

believe that a defendant had" mens rea" if they know that the de

fondant had a motive to commit an illegal act. While prosecutors fre

quently do offer" motive" evidence, they are not required to do so. By 

the same token, defendants may offer evidence showing that they 

had no motive to commit a crime, and then argue that the lack of a 

motive demonstrates reasonable doubt of guilt. 

(Copyright©2004 Nolo) 

I. mens rea: In criminal law, the Latin term for "guilty mind" , is usually one of the 

necessary elements of a crime under common law system. The standard common 

law test of criminal liability is usually expressed in the Latin phrase, actus non 

facit reum n沁 mens sit rea, which means "the act does not make a person guilty 

unless the mind be also guilty". 犯罪意图，又称为犯罪心理，是英美法系犯罪

构成的要件之一 。 “没有犯罪意图的行为，不能构成犯罪”是英美刑法的一条

原则 。

2. mistake of fact: Mistakes are categorized as a mistake of fact and mistake of law. 

A mistake of fact occurs when a person believes that a condition or event exists 

when it does not. A mistake of law is made by a person who has knowledge of the 

correct facts but is wrong about the legal consequences of an act or event. 事实错
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误 。 错误可分为事实错误和法律错误两种 。 事实错误是指行为人的主观认

识和客观事实不一致 。 所谓法律错误，一般指对事实有正确的认识，但对法

律后果的认识有误 。

3 . criminal negligence: a mental state of disregarding known or obvious risks to hu-

man life and safety. 犯罪过失，是指行为人忽视自己的行为对人身安全造成的

已知或明显的危害结果的一种心理态度 。

Check Your Understanding 

Mark the following statements with T for true or F for false according to what 

you have read from text B. 

) I . According to" mens rea" requirement, a person is punishable even if he does 

not have the intent to commit crime. 

() 2. Strict liability laws are the laws under which a person who may be morally 

innocent shall be punished. 

() 3. A person who has done something illegal may be identified to have made a 

mistake of fact if he honestly but mistakenly believed that it was legal to do 

so . 

() 4 . Whether a person is criminally liable is determined by whether the careless

ness amounts to recklessness and demonstrates" mens rea" . 

) 5. If evidence shows that a person had a motive to commit an illegal act , he 

would be believed to have" mens rea". 

) 6. "Stric t liability law" applies when the harm of punishing a person who may 

be morally innocent outweigh the social benefit of stringent enforcement. 

() 7. "Mens rea" is req uired in order for a person to be punished. 

() 8. "Felonious " is used to determine whether a prohibited conduct constitutes a 

misdemeanor or a felony. 

Build Up Your Vocabulary 

I . Give the corresponding translation of each of the following terms. 

English Chinese 

legal consequence 
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(continued) 

English Chinese 

严格责任

mistake of fact 

未成年人

过失犯罪

civi l damages 

动机

material matter 

犯意

specific intent 

II . Put the following terms into Chinese. Some of them are not present in the 

text. 

grading systems 

first degree murder 

retributive sentence 

aggravated assault 

peremptory challenges 

Translation 

presumption of innocence 

case at bar 

case of first impression 

verdict of acquittal 

verdict of guilty 

Translate the following sentences into English. 

I. 根据《中华人民共和国刑法》第 231 条的规定，未经注册商标所有人许可，在

同一种商品上使用与其注册商标相同的商标，情节严重的，处 3 年以下有期

徒刑或者拘役，并处或者单处罚金；情节特别严重的，处 3 年以上 7 年以下有

期徒刑，并处罚金 。

2. 行为在客观上虽然造成了损害结果，但是不是出于故意或者过失，而是由于

不能抗拒或者不能预见的原因所引起的，不是犯罪 。

3. 以暴力、胁迫或者其他方法抢夺他人财物的，构成侵犯财产罪；以暴力、威胁

方法阻碍国家工作人员依法执行职务的，构成扰乱公共秩序罪 。

4. 承担民事赔偿责任的罪犯，同时被判处罚金，其财产不足以全部支付的，或者
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被判处没收财产的，应当先承担对被害人的民事赔偿责任 。

心 勹』『
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Harold E. Staples, m , Petitioner v. United States 

Supreme Court of the United States 

511 U. s. 600 (1994) 

Justice Thomas delivered the opinion of the Court 

The National Firearms Act(Act) ,26 U. S. C . § §5801 5872, 

imposes strict reg1stratwn requirements on statutorily defined" fire

arms". The Act includes within the term "firearm" a machinegun, 

§5845 (a) (6) , and further defines a machinegun as "any weapon 

which shoots . .. or can be readily restored to shoot, automatically 

more than one shot, without manual reloading, by a single function of 

the trigger. "§5845 (b). Thus, any fully automatic weapon is a 

"firearm" within the meaning of the Act. Under the Act, ail fire

arms must be registered in the National Firearms Registration and 

Transfer Record maintained by the Secretary of the Treasury. 

§5841. Section 5861(d)makes it a crime,punishable by up to 10 

years in prison, see§5871 , for any person to possess a firearm that 

is not properly registered . 

Upon executing a search warrant at petitioner's home, local po

lice and agents of the Bureau of Alcohol, Tobacco and Firearms 

(BA TF) recovered, among other things, an AR-15 assault rifle. The 

AR-15 is the civilian version of the military's M-16 rifle,and is,un

less modified, a semiautomatic weapon. The M-16, in contrast, is a 

selective fire rifle that allows the operator, by rotating a selector 

switch, to choose semiautomatic or automatic fire. Many M-16 parts 

are interchangeable with those in the AR-15 and can be used to 

convert the AR-15 into an automatic weapon. No doubt to inhibit 

such conversions, the AR-15 is manufactured with a metal stop on 

its receiver that will prevent an M-16 selector switch, if installed, 

from rotating to the fully automatic position. The metal stop on 



petitioner's rifle, however, had been filed away, and the rifle had 

been assembled with an M-16 selector switch and several other M-

16 internal parts, including a hammer, disconnector, and trigger. 

Suspecting that the AR-15 had been modified to be capable of fully 

automatic fire, BATF agents seized the weapon. Petitioner subse

quently was indicted for unlawful possession of an unregistered ma

chinegun in violation of§5861 (d). 

At trial,BATF agents testified that when the AR-15 was test

ed, it fired more than one shot with a single pull of the trigger. It was 

undisputed that the weapon was not registered as required by§5861 

(d). Petitioner testified that the rifle had never fired automatically 

when it was in his possession. He insisted that the AR-15 had oper

ated only semiautomatically, and even then imperfectly, often requi

ring manual ejection of the spent casing and chambering of the next 

round. According to petitioner, his alleged ignorance of any automat

ic firing capability should have shielded him from criminal liability 

for his failure to register the weapon . He requested the District Court 

to instruct the jury that, to establish a violation of§5861 (d) , the 

Government must prove beyond a reasonable doubt that the defend

ant "knew that the gun would fire fully automatically". I App. to 

Brief for Appellant in No. 91 -5033(CAlO) ,p. 42 . 

The District Court rejected petitioner's proposed instruction and 

instead charged the jury as follows: 

"The Government need not prove the defendant knows he's 

dealing with a weapon possessing every last characteristic [ which 

subjects it] to the regulation. It would be enough to prove he knows 

that he is dealing with a dangerous device of a type as would alert 

one to the likelihood of regulation . "Tr. 465. 

Petitioner was convicted and sentenced to five years'probation 

and a $5,000 fin e . The Court of Appeals affirmed. Relying on its 

decision in United States v. Mittleider, 835 F. 2d 769 (CA 

IO 1987) , cert. denied, 485 U. S. 980 (1988) , the court concluded 

that the Government need not prove a defendant's knowledge of a 

weapon's physical properties to obtain a conviction under§586 l 

(d).971 F.2d 608,612 -613(CA10 1992). We granted certiora-

•·file '.away 
怪平 . 
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ri, 508 U. S. (1993) , to resolve a conflict in the Courts of Appeals 

concerning the mens rea required under§5861 (d). 

Whether or not§5861 (d) requires proof that a defendant knew 

of the characteristics of his weapon that made it a "firearm" under 

the Act is a question of statutory construction . As we observed in 

liparota v. United States, 4 71 U. S. 419 (1985) , "the definition of 

the elements of a criminal offense is entrusted to the legislature, par

ticularly in the case of federal crimes, which are solely creatures of 

statute." Id., at 424 (citing United States v. Hudson, 7 Cranch 32 

(1812)) . Thus, we have long recognized that determining the men

tal state required for commission of a federal crime requires" con

struction of the statute and .. . inference of the intent of Congress. " 

United States v. Balint, 258 U. S. 250,253 (1922) . See also liparo

ta, supra, at 423. 

The language of the statute, the starting place in our inquiry, 

provides little explicit guidance in this case. Section 5861 (d) is si

lent concerning the mens rea required for a violation. It states simply 

that "it shall be unlawful for any person ... to receive or possess a 

firearm which is not registered to him in the National Firearms Reg

istration and Transfer Record. "26 U. S. C. §5861 (d). Neverthe

less, silence on this point by itself does not necessarily suggest that 

Congress intended to dispense with a conventional mens rea ele

ment, which would require that the defendant know the facts that 

make his conduct illegal. See Balint, supra, at 251 (stating that tra

ditionally, "scienter" was a necessary element in every crime) . See 

also n. 3, infra. On the contrary, we must construe the statute in light 

of the background rules of the common law. see United States v. 

United States Gypsum Co. , 438 U. S. 422, 436 - 437 (1978) , in 

which the requirement of some mens rea for a crime is firmly embed

ded . As we have observed," the existence of a mens rea is the rule 

of, rather than t~e exception to, the principles of Anglo American 

criminal jurisprudence. "Id. , at 436 (internal quotation marks omit

ted). See also Morissette v. United States, 342 U. S. 246,250 (1952) 

("The contention that an injury can amount to a crime only when 

inflicted by intention is no provincial or transient notion. It is as uni-



versa! and persistent in mature systems of law as belief in freedom of 

the human will and a consequent ability and duty of the normal in

dividual to choose between good and evil" ) . 

There can be no doubt that this established concept has influ

enced our interpretation of criminal statutes. Indeed, we have noted 

that the common law rule requiring mens rea has been "followed in 

regard to statutory crimes even where the statutory definition did not 

in terms include it". Balint, supra, at 251 - 252. Relying on the 

strength of the traditional rule, we have stated that offenses that re

quire no mens rea generally are disfavored, liparota, supra, at 426, 

and have suggested that some indication of congressional intent, ex

press or implied, is required to dispense with mens rea as an element 

of a crime. Cf. United States Gypsum, supra, at 438; Morissette, su

pra,at 263. 

According to the Government, however, the nature and purpose 

of the National Firearms Act suggest that the presumption favoring 

mens rea does not apply to this case. The Government argues that 

Congress intended the Act to regulate and restrict the circulation of 

dangerous weapons. Consequently, in the Government's view, this 

case fits in a line of precedent concerning what we have termed 

"public welfare" or" regulatory" offenses, in which we have under

stood Congress to impose a form of strict criminal liability through 

statutes that do not require the defendant to know the facts that 

make his conduct illegal. In construing such statutes, we have in

ferred from silence that Congress did not intend to require proof of 

mens rea to establish an offense. 

For example, in Balint, supra, we concluded that the Narcotic 

Act of 1914, which was intended in part to minimize the spread of 

addictive drugs by criminalizing undocumented sales of certain nar

cotics, required proof only that the defendant knew that he was sell

ing drugs, not that he knew the specific items he had sold were 

"narcotics" within the ambit of the statute . See Balint, supra, at 

254. Cf. United States v. Dotterweich, 320 U. S. 277, 281 (1943) 

(stating in dicta that a statute criminalizing the shipment of adulter

ated or misbranded drugs did not require knowledge that the items 
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were misbranded or adultera ted ). As we explained in Dotterweich, 

Balint dealt with "a now familiar type of legislation whereby penal

ties serve as effective means of regulation. Such legislation dispenses 

with the conventional requirement for criminal conduct—awareness 

of some wrongdoing. " Id. , at 280 - 281 . See also Morissette, supra, 

at 252 -256 . 

Such public welfare offenses have been created by Congress, 

and recognized by this Court. in " limited circumstances". United 

States Gypsum, 438 U. S. , at 437. Typically, our cases recogmzmg 

such offenses involve statutes that regulate potentially harmful or in

jurious items. Cf. United States v. International Minerals & Chemical 

Corp . ,402 U.S. 558 , 564 - 565 (1971) ( h c aractenzmg Balint and 

similar cases as involving statutes regulating "dangerous or dele teri

ous devices or products or obnoxious waste materials") . In such sit

uations, we have reasoned that as long as a defendant knows that he 

is dealing with a dangerous device of a character that places him 

" in responsible relation to a public danger ," Dotterweich, supra, at 

281 , he should be alerted to the probability of strict regulation, and 

we have assumed that in suc h cases Congress intended to place the 

burden on the defendant to " ascertain at his peril whether [ his con

du ct] comes within the inhibition of the statute . "Balint, supra, at 

254 . Thus, we essentially have re lied on the nature of the statute and 

the particular character of the items regulated to determine whether 

congressional silence concerning the mental element of the offense 

should be interpreted as dispensing with conventional mens rea re

quirements. See generally Morissette , supra, at 252 - 260 . 

The Government argues that§5861 (d) defin es precisely the 

sort of regulatory offense described in Balint . In this view, all guns, 

whether or not they are sta tutory" firearms" are dangerous devices 

that put gun owners on noti ce that they must determine at their haz

ard whe ther thei r weapons come within the scope of the Act. On this 

understanding , the District Court's instruction in this case was cor

rect, because a convic tion can rest simply on proof that a defendant 

knew he possessed a "firearm" in the ordinary sense of the term . 

The Government seeks support for its position from our decision 



in United States v. Freed , 401 U. S. 601 (1971) , which involved a 

prosecution for possession of unregistered grenades under§5861 

(d) . The defendant knew that the items in hi s possession were gre

nades, and we concluded that§5861 (d) did not require the Govern

ment to prove the defendant also knew that the grenades were unreg

istered. Id. , at 609 . To be sure, in deciding that mens rea was not 

required with respect to that e lement of the offense, we suggested 

that the Act" is a regulatory measure in the interest of the public 

safety, which may well be premised on the theory that one would 

hardly be surprised to learn that possession of hand grenades is not 

an innocent act. "Ibid. Grenades, we explained," are highly danger

ous offensive weapons, no less dangerous than the narcotics involved 

in United States v. Balint . " Ibid, But that reasoning provides little 

support for dispensing with mens rea in this case. 

As the Government concedes, Freed did not address the issue 

presented here. In Freed, we decided only that§5861 (d) does not 

require proof of knowledge that a firearm is unregistered. The ques

tion presented by a defendant who possesses a weapon that is a 

" firearm " for purposes of the Act, but who knows only that he has a 

"firearm " in the general sense of the term, was not raised or consid

ered . And our determination that a defendant need not know that his 

weapon is unregistered suggests no conclusion concerning whether 

§5861 (d) requires the defendant to know of the features that make 

his weapon a statutory " firearm" ; different elements of the same of

fense can require different mental states. See liparota ,471 U.S. , at 

423, n. 5; United States v. Bailey ,444 U.S. 394,405 - 406 (1980). 

See also W. Lafave & A Scott, Handbook on Criminal Law 194 -

195 (1972). Moreover, our analysis in Freed likening the Act to the 

public welfare statute in Balint rested entirely on the assumption 

that the defendant knew tha t he was dealing with hand grenades— 
that is, that he knew he possessed a particularly dangerous type of 

weapon (one within the statutory definition of a" firearm") , posses

sion of which was not entirely " innocent" in and of itself. 401 U. 

S. , at 609. The predicate for that analysis is eliminated when, as in 

this case , the very question to be decided is whether the defendant 
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must know of the particular characteristics that make his weapon a 

statutory firearm. 

Notwithstanding these distinctions, the Government urges that 

Freed's logic applies because guns, no less than grenades, are highly 

dangerous devices that should alert their owners to the probability of 

regulation. But the gap between Freed and this case is too wide to 

bridge. In glossing over the distinction between grenades and guns, 

the Government ignores the particular care we have taken to avoid 

construing a statute to dispense with mens rea where doing so would 

"criminalize a broad range of apparently innocent conduct". Liparo

ta, 471 U. S. , at 426. In liparota, we considered a statute that 

made unlawful the unauthorized acquisition or possession of food 

stamps. We determined that the statute required proof that the de

fendant knew his possession of food stamps was unauthorized, largely 

because dispensing with such a mens rea requirement would have 

resulted in reading the statute to outlaw a number of apparently in

nocent acts. Ibid. Our conclusion that the statute should not be trea

ted as defining a public welfare offense rested on the common sense 

distinction that a "food stamp can hardly be compared to a hand 

grenade" Id. ,at 433. 

Neither, in our view, can all guns be compared to hand gre

nades. Although the contrast is certainly not as stark as that presen

ted in Liparota, the fact remains that there is a long tradition of 

widespread lawful gun ownership by private individuals in this coun

try. Such a tradition did not apply to the possession of hand grenades 

in Freed or to the selling of dangerous drugs that we considered in 

Balint. See also International Minerals, 402 U. S. , at 563 - 565; 

Balint, 258 U. S. , at 254. In fact, in Freed we construed§586 l (d) 

under the assumption that" one would hardly be surprised to learn 

that possession of hand grenades is not an innocent act" . Freed, su

pra, at 609. Here, the Government essentially suggests that we 

should interpret the section under the altogether different assumption 

that" one would hardly be surprised to learn that owning a gun is not 

an innocent act". That proposition is simply not supported by com

mon experience . Guns in general are not" deleterious devices or 



products or obnoxious waste materials," International Minerals, su

pra, at 565 , that put their owners on notice that they stand "in re

sponsible relation to a public danger". Dotterweich, 320 U. S. , at 

281. 

The Government protests that guns, unlike food stamps, but like 

grenades and narcotics, are potentially harmful devices. Under this 

view, it seems that Liparota's concern for criminalizing ostensibly in

nocuous conduct is inapplicable whenever an item is sufficiently 

dangerous—that is, dangerousness alone should alert an individual 

to probable regulation and justify treating a statute that regulates the 

dangerous device as dispensing with mens rea. But that an item 1s 

"dangerous" , in some general sense, does not necessarily suggest, as 

the Government seems to assume, that it is not also entirely inno-

cent. Even dangerous items can, in some cases, be so commonplace 

and generally available that we would not consider them to alert in-

dividuals to the likelihood of strict regulation. As suggested above, 
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despite their potential for harm, guns generally can be owned、 in per- 1 ' 

fect innocence. Of course, we might surely classify certain categories 

of guns—no doubt including the machineguns, sawed off shotguns, 

and artillery pieces that Congress has subjected to regulation—-as 

items the ownership of which would have the same quasi suspect 

character we attributed to owning hand grenades in Freed. But pre

cisely because guns falling outside those categories traditionally have 

been widely accepted as lawful possessions, their destructive poten-

tial, while perhaps even greater than that of some items we would 

classify along with narcotics and hand grenades, cannot be said to 

pul gun owners sufficiently on notice of the likelihood of regulation 

to justify interpreting§5861 (d) as not requiring proof of know!-

edge of a weapon's characteristics. 

On a slightly different tack, the Government suggests that guns 

are subject to an array of regulations at the federal, state, and local 

levels that put gun owners on notice that they must determine the 

characteristics of their weapons and comply with all legal require

ments. But regulation in itself is not sufficient to place gun owner

ship in the category of the sale of narcotics in Balint. The food 
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stamps at issue in liparota were subject to comprehensive regula

tions, yet we did not understand the statute there to dispense with a 

mens rea requirement. Moreover, despite the overlay of legal restric

lions on gun ownership, we question whether regulations on guns are 

sufficiently intrusive that they impinge upon the common experience 

that owning a gun is usually licit and blameless conduct. Roughly 50 

percent of American homes contain at least one firearm of some 

sort, and in the vast majority of States, buying a shotgun or rifle is a 

simple transaction that would not alert a person to regulation any 

more than would buying a car. 

If we were to accept as a general rule the Government's sugges

tion that dangerous and regulated items place their owners under an 

obligation to inquire at their peril into compliance with regulations, 

we would undoubtedly reach some untoward results. Automobiles, for 

example, might also be termed" dangerous" devices and are highly 

regulated at both the state and federal levels. Congress might see fit 

to criminalize the violation of certain regulations concerning automo

biles, and thus might make it a crime to operate a vehicle without a 

properly functioning emission control system. But we probably would 

hesitate to conclude on the basis of silence that Congress intended a 

prison term to apply to a car owner whose vehicle's emissions levels, 

wholly unbeknownst to him , began to exceed legal limits between 

regular inspection dates. 

Here . there can be little doubt that, as in liparota, the 

Government's construction of the statute potentially would impose 

c riminal sanctions on a class of persons whose mental state-igno

rance of the characteristics of weapons in their possession-makes 

their actions entirely innocent. The Government does not dispute the 

contention that virtually any semiautomatic weapon may be conver

ted , either by internal modification or, in some cases, simply by wear 

and tear, into a machinegun within the meaning of the Act. Cf. Unit

ed States v. Anderson, 885 F. 2d 1248, 1251, 1253-1254 

(CA5 1989) (en banc). Such a gun may give no externally visible 

indication that it is fully automatic. See United States v. Herbert ,698 

F. 2d 981,986 (CA9), cert. denied , 464 U.S. 821 (1983). But in 



the Government's view, any person who has purchased what he be

Iieves to be a semiautomatic rifle or handgun, or who simply has in

herited a gun from a relative and left it untouched in an attic or 

basement, can be subject to imprisonment, despite absolute igno

rance of the gun's firing capab山ties, if the gun turns out to be an 

au tomatic. 

We concur in the Fifth Circuit's conclusion on this point:" it is 

unthinkable to us that Congress intended to subject such law abid

ing, well intentioned citizens to a possible ten-year term of imprison- E 

ment if. . . what they genuinely and reasonably believed was a con

ventional semiautomatic [weapon] turns out to have worn down into 

or been secretly modified to be a fully automatic weapon. "Ander

son, supra, at 1254. As we noted ·in Morissette, the "purpose and ob

vious effect of doing away with the requirement of a guilty intent is 

to ease the prosecution's path to conviction. "342 U. S. , at 263. We 

are reluctant to impute that purpose to Congress where, as here, it 

would mean easing the path to convicting persons whose conduct 

would not even alert them to the probability of strict regulation in 

the form of a statute such as§5861 (d). 

The potentially harsh penalty attached to violation of§5861 

(d) 一up to IO years'imprisonment—confirms our reading of the 

Act. Historically, the penalty imposed under a statute has been a 

significant consideration in determining whether the statute should 

be construed as dispensing with mens rea . Certainly, the cases that 

first defined the concept of the public welfare offense almost uni

formly involved statutes that provided for only light penalties such as 

fines or short jail sentences, not imprisonment in the state peniten

tiary . See, e. g. , Commonwealth v. Raymond, 97 Mass. 567 (1867) 

(fine of up to $200 or six months in jail, or both) ; Commonwealth 

v. Farren, 91 Mass. 489 (1864) (fine) ; People v. Snowberger, 113 

Mich . 86 ,71 N. W. 497(1897) (fine of up to $500 or mcarcerat10n 

in county jail). 

As commentators have pointed out, the small penalties attached 

to such offenses logically complemented the absence of a mens rea 

requirement: in a system that generally requires a "vicious will" to 
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establish a crime ,4 W. Blackstone, Commentaries 21, imposing se 

vere pumshmenls for offenses that require no mens rea would seem 

incongruous. See Sayre, Public Welfare Offenses, 33 Col um. L. 

Rev. 55 , 70 (1933) . Indeed, some courts justified the absence of 

mens rea in part on the basis that the offenses did not bear the same 

punishments as" infamous c rimes". Tenement House Dept. v. McDe

vitt,215 N. Y.160, 168,109 N. E. 88,90 (1915) (Cardozo,J.), 

and questioned whether imprisonment was compatible with the re

duced culpability requ 』red for such regulatory offenses. See, e. g, 

People ex rel. Price v. Sheffield Farms Slawson Decker Co. ,225 N. 

Y.25,32 -33 ,12 1 N. E. 474,477(1918) (Cardozo,J.) ;id. ,at 

35, 121 N. E. , at 478 (Crane, J . , concurring) (arguing that impris

onment for a crime that requires no mens rea would stretch the law 

regarding acts mala proh如ta beyond its limitations). Similarly, 

commentators collecting the early cases have argued that offenses 

punishable by imprisonment cannot be understood to be public wel

fare offenses, but must require mens rea. See R. Perkins, Criminal 

Law 793 - 798 (2d ed. 1969) (suggesting that the penalty should be 

the starting point in determining whether a statute describes a public 

welfare offense) ; Sayre, supra, at 72 ("Crimes punishable with pris

on sentences ... ordinarily require proof of a guilty intent"). 

In rehearsing the characteristics of the public welfare offense, 

we, too, have included in our consideration the punishments imposed 

and have noted that " penalties commonly are relatively small, and 

conviction does no grave damage to an offender's reputation. "Moris

sette, 342 U. S. , at 256. We have even recognized that it was "un

der such considerations" that courts have construed statutes to dis

pense with mens rea. Ibid. 

Our characterization of the public welfare offense in Morissette 

hardly seems apt, however. for a crime that is a felony, as is violation 

of§5861 (d). After all, " felony" is, as we noted in distinguishing 

certain common law crimes from public welfare offenses, "as bad a 

word as you can give to man or thing. " Morissette, supra, at 260 

(quoting 2 F. Pollock & F. Maitland, History of English Law 465 

(2d ed. 1899 )). Close adherence to the early cases described above 



might suggest that punishing a violation as a felony is simply incom

patible with the theory of the public welfare offense. In this view, ab

sent a clear statement from Congress that mens rea is not required, 

we should not apply the public welfare offense rationale to interpret 

any statute defining a felony offense as dispensing with mens rea. 

But see Balint,supra . 

We need not adopt such a definitiv e rule of construction to de

cide this case, however. Instead, we note only that where , as here, 

小spensing with mens rea would require the defendant to have 

knowledge only of trad山onally lawful conduct, a seve re penalty is a 

furth e r factor tending to suggest that Congress did not intend to 

e liminate a mens rea requirement. In such a case, the usual pre

sumption that a defendant must know the facts that make his con

duct illegal should apply. 

In short, we conclude that the background rule of the common 

law favorin g mens rea should govern interpretation of§5861 (d) in 

this case. Silence does not suggest that Congress dispensed with 

mens rea for th e element of§5861 (d) at issue he re . Thus, to obtain 

a convic tion, the Government should have been required to prove 

that petitioner knew of the features of his AR - 15 that brought it 

within th e scope of the Act. 

We emphasize that our holdin g is a narrow one . As in our prior 

cases, our reasoning depends upon a common sense evaluation of th e 

nature of the particular device or substance Congress has subjected 

to regulation and th e expectations that individuals may l eg山mately

have in dealing with the regulated items . In addition, we think that 

th e p enalty attached to§5861 ( d ) suggests that Congress did not in

tend to eliminate a mens rea requirement for violation of th e section. 

As we noted in Morissette," Neither thi s Court nor, so far as we are 

aware, any othe r has undertak en to de lineate a prec ise line or set 

forth comprehe nsive criteria for di stin guishing be tween c rimes that 

require a mental element and crim es that do not. " 342 U. S. , at 

260. We allempl no definition he re, e ither. We note only that our 

holding depends c riti cally on our view that if Congress had intended 

to mak e outlaws of gun owners who were wholly ignorant of the 
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offending characteristics of their weapons, and to subject them to 

lengthy prison terms, it would have spoken more clearly to that 

effect. Cf. United States v. Harris, 959 F. 2d 246,261 (CADC). 

For the foregoing reasons, the judgment of the Court of Appeals 

is reversed and the case remanded for further proceedings consistent 

with this opinion. 

So ordered. 

-I • Brief the case and present the case brief to the class. 

D • Suppose you were an attorney retained by the petitioner, develop an argu

ment on the basis of the opinion. 
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Words and expressions : 

prosecute 

enact 

code 

federal 

supplement 

constitute 

commit afford amendment 

vary judicial proceedings 

promulgate witnesses testify 

I . Listen to the passage and then answer the questions according to what you 

hear. 

1. What does "criminal procedure" refer to ? 

2. How many types of criminal procedure are there? What are they? 

3. What rights are afforded a defendant accused of federal crimes? 

4. How is state criminal procedure defined? 

5. When does a defendant begin to undergo criminal procedures? 

II . Listen to the passage and complete the following statements. 

1. Criminal law can be divided into three general groups. 

First, 

Second, 
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Finally, 

2. The penalties associated with committing a felony include 

3. Misdemeanor is a less serious crime but can still result in 
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An Outline of the Criminal Justice Process 

The system of criminal procedure in the United States is both 

adversarial and accusatorial. The adversarial aspects are as follows: 

the parties themselves develop and present the evidence before a 

passive and impartial decisionmaker, with the judge acting only as 

necessary to assure overall fairness of the contest between th e sides. 

Accusalorial principles are not the same as adversarial principles, 

but they complement each other. Accusatorial principles require the 

"government in its contest with the individual to shoulder the entire 

load," while adversarial principles require that the prosecutor, as 

the government's representative, present the case against the de

fendant. Thus, the prosecutor must bear the entire burden of pro

ving the defendant's guilt on every element of the crime without the 

compelled assistance of the accused. The U. S. system allows for 

exceptions to the accusatorial principle, just as it contemplates ex

ceptions to the adversarial principle, but it remains primarily accu

satorial and adversarial. 

1. Arrest, Formal Charges, and the First Appearance 

Crimes are divided into felonies and misdemeanors. The classi

fication of each crime as a felony or a misdemeanor is determined by 

the sentencing portions of the criminal codes : felonies are usually 

crimes punishable by death or by imprisonment for more than one 

year, and misdemeanors are called "high misdemeanors," which 

are punishable by up to two years in jail. The distinction between 

felonies and misdemeanor has an impact upon the nature of pre-trial 

procedure, as noted below. 



Police Investigation and Arrest I n general , the police carry 

out investigations leading to arrests without any direct supervision by 

the prosecutor. The police eventually have to justify their arrests 

and criminal charges to the prosecutor before the latter will institute 

a criminal case in court , but the prosecutor does not normally ge t 

direc tly involved in the police investigation, except in very impor

tant cases. Judic ial involvement is also episodic : if a search warrant 

or arrest warrant is needed, the police can apply to a judge for one, 

but neither a judge nor any other judic ial officer has any furth er re

spon sib山 ty for overall supervision of the investigation. 

The normal process is as follows. The police will get a report of 

crime. The report may be based upon a police offi cer's own observa

tion, or upon information provided by the vic tim or another citizen. 

搜查证

• an吐 Wllll8111

逮捕证

• ric血

受害者

• p叫呻le caU1e 

合理根据
• affida寸切

书面证词

·awom eta忙ments

under oath 

宣誓陈述

·judic诅 warrant
If th e report is based upon police observation and the police believe 

that they have " probable cause" to believe the suspec t committed a 

crime, the suspect is immediately arrested. If the report is based 

upon information provided by a victim, the police will conduct a 

pre-arrest investigation , sometimes in consultation with the prosecu- • 

tor , to de termine if there is sufficient ev idence to support charges 

against a suspect. The police may also seek an arrest warrant from a 

judge if they can demonstrate by way of written affidavits (sworn 

statements under oath ) that th ere is probable cause to believe the 

accused committed the c rime. However , the vast majority of arrests 

司法令状

·quasi-judicial 
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are made based on probable cause, without a judicial warrant. 

Once an arrest is made, a higher police official and then the 

prosecutor will informally revi ew the suffic iency of the evidence to 

de termine whether to formally charge the acc used with the c rime, 

but these reviews are not impartial or even quasi-judicial. The only 

information provided comes from the police working on the case , 

usuall y in the form of an arrest report and any add山ona l evidence 

d iscove red . The arrestee does nol appear. If th ere is not suffic ient 

evide nce to convict on the charges recommended, the a rrestee may 

be released or may be charged with a lesser crime. 

Formal Charges If fo rmal cha rges are authorized by the 

prosecutor, a "complai nt" is fil ed in court. This may take place 
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before or within 48 hours after the arrest. On receipt of the com

plaint, a judge conducts an ex parte review of it and supporting in

formation to assure that there is sufficient incriminating information 

to establish probable cause. Ex parte in this context means that the 

prosecutor participates, but neither the defendant nor the defendant 

lawyer is present. The judge reviews the evidence from reports and 

information in the complaint or may require that the victim or arrest

ing officer fill in details. 

The complaint operates as the initial charging instrument. In 

the case of a misdemeanor, the complaint serves as the charging in

strument throughout the proceedings. If the crime is a felony, the 

complaint is replaced by an indictment or information, as discussed 

below. 

The First Appearance The next stage 1s the defendant's 

"first appearance" before a judge or magistrate. This first appear

' ance has several purposes. One is to assure that the person arrested 

is actually the person named in the complaint. Another is to advise 

• the defendant of the charge against him or her and to provide infor

mation about rights the accused will have in future proceedings. 

These include the right to a lawyer. For most defendants, this is the 

point at which a lawyer is appointed. 

The judge also decides whether the defendant may be released 

pending trial. Pre-trial release has traditionally been referred to as 

"release on b_ail. " To gain such release, defendants generally must 

pay a certain amount of money to the court and obligate themselves 

to pay an even larger amount if they do not appear at later hearings. 

Factors affecting the amount of bail include the nature and circum

stances of the offense, the evidence against the accused, the char-

acter of the accused, and the ability of the accused to make bail. 

However, financial inability to post bail is not a reason for release 

without bail. 

2. Preliminary Examinations, Indictments or Informations, 

and Pre-trial Motions 

The task of the next step of the criminal process is to review 

the evidence supporting the charge against the defendant and to re-



place the complaint with a formal charging document if the charges 

are warranted. Screening the facts of the case is done in one of two 

different ways: by a judge at a preliminary hearing or by a grand 严

ry in secret session. If the case survives scrutiny at the preliminary 

hearing, a " prosecutor's information" is filed . If the case passes 

muste r with the grand jury, a "grand jury indictment " is filed. 

One-third of the states and the federal system require that the prose

cutor present all felony cases to a grand jury and obtain a grand jury 

" indic tment. " The remainder of the states operate under some form 

of preliminary hearing system. 

Preliminary Hearings and Prosecutor's Information The 

preliminary examination or hearing takes place before a judge or 

magistrate a few weeks after the first appearance. Both sides are 

present and represented by counsel. The issue at the preliminary 

hearing is whether there is enough evidence to " bind over" the de

fondant for trial. To do so, the court must find that ( 1) a c rime has 

been committed and ( 2 ) there is " probable cause" to believe that 

the defendant committed it. 

Charges are rarely dismissed as a result of the preliminary 

hearing. The defendant has the right to present evidence, but also 

has a constitutional right not to say anything or to produce any evi

dence, and will rarely do either at this stage. The prosecutor, how

ever , is required lo present enough of the government's case against 

the defendant to establish probable cause to believe that the defend

ant committed the offense charged. The defendant and hi s lawyer 

thus have the opportunity to listen to the evidence facing them and 

to cross-examine the prosecution's witnesses. This amounts to a form 

of " discovery" for the defense . 

Grand Jury Indictments The grand Jury 1s a group of 23 

private c itizens selected to review criminal case for a period of sev

eral months to one yea-r. To return an indictment, the grand jury 

must determine, by a majority vote, that there is probable cause to 

believe that the defendant com mitted a crime. Thus, the grand jury 

has a fun ction roughly equivalent to that of the judge a t the prelimi

nary hearing. However, the grand jury hears only the prosecution's 
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evidence, and the defendant and defense counsel have no right to 

attend, to present evidence or to cross-examine the prosecution's 

witnesses. Although on rare occasions grand juries exercise inde

pendence and refuse to issue an indictment, they usually follow the 

wishes of the prosecutor. The number of refusals to indict is even 

lower than judge refusals lo bind the defendant over following a pre

liminary hearing. 

Arraignment on the Indictment or Information Within a 

short time after the indictment or information has been filed with the 

trial court, the defendant is "arraigned" before that court, meaning 

the defendant is brought before the court to be formally charged as 

specified in the indic tment or information. At the arraignment, the 

defendant is informed of the charges and asked to plead guilty or not 

guilty. The vast majority of cases that reach this stage ( 70% -90% , 

depending on the jurisdiction) do not go to trial because the defend

ant at some point pleads guilty to these or lesser charges. 

Pre-trial Motions Prior to the trial, a defendant has the 

right to raise several motions. A common motion is a motion for dis

covery of the prosecution's evidence. Prosecutors are not required to 

turn over their entire file to the defendant. And the extensive dis

covery devices available in civil cases are not applicable to a crimi

nal case. 

3. Trial 

The differences in the nature of civi l and criminal pre-trial 

have an impact on the trial. In particular, the extensive formal dis

covery procedures outlined for civil cases are inapplicable in crimi

nal cases. Although, as just discussed, the defendant can obtain 

discovery of any exculpatory evidence, there is generally no right to 

discover the prosecution's evidence against the defendant. Because 

of the defendant's constitutional right against self-incrimination, the 

prosecutor has only limited rights of discovery from the defendant. 

Generally the only pre-incident prior statements of the defendant 

th a t may be used al trial are whatever statements she might have 

given voluntarily after appropriate warnings on her right to remain 

s ilent. The only evidence the defense will have other than that 



咖ch the prosecution is required to turn over, will be what the de

fense is a ble Lo find out through its own investigation. Since the 

lawyers will often know little of th e details of the other side's case, 

the trial of a c riminal case can hold several more surprises for the 

lawyers involved than the average c ivil case. 

The prosecution at trial has the duty to prove each and every 

element of the offense against the defendant beyond a reasonable 

doubt and that burden may not be shifted to the defendant. As a re

suit, another diffe re nce be tween c ivil and criminal trial is that it is 

less common in a criminal trial lo have " stipu lations," voluntary 

agreements be tween the parties, which obviate th e need to present 

proof on some elements of the case or which concede the admissibil

ity of ev idence, particularly ex hibits . Stipulations are routine in civ

d tri als and are often entered into und er pressure from the trial 

judge who d oes not want to waste time on unnecessary proofs. This 

is ge nerally inappropriate in a criminal trial. The absence of stipu

lations will often mean that the lawyers in a criminal trial will have 

to spend more time laying th e necessary foundation for admission of 

ev idence. 

4 . Sentencing Procedures in Criminal Cases 

s entencmg Hearings Upon the defendant pleading guilty or 

being found guilty after a trial, th e nex t step is to determine what 

punishment is appropriate —lo impose a "sentence . " The judge 

does not pronounce the sentence immediately after the trial is over 

as in some systems . Instead, th e judge will set a separate date for 

sentencing and order the preparation of a " pre -sentencing report. " 

This report is prepared by an agency attached to the court, generally 

th e "probation department. " The report addresses the defendant's 

background as it relates to fac tors re levant to sentenc ing. Some ju

risdictions allow th e jury to decide or recommend a sentence, but 

most leave sentencing determinations to the judge. 

e v1c t1m s role at Victim Impact Statements Traditionally th · · 

th e sentencing hearing has not been very important , s ince the focus 

is not what to do for the victim, but what to do with the defendant. 

But because of a move toward cons iderations of "vic tims' rights," 
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recently enac ted statutes may allow or require the use of " victim im

pact statements . 

The Role of Jury in Death Penalty Cases The jury generally 

has no role in sentencing, so its work is completed when it de ter

mines th at the defendant is guilty. However, it is common for the ju

ry to participate in the decision whether the death penalty should be 

imposed. If the jury decides that the defendant is guilty, then the 

same jury is reconvened for a punishment stage of the trial. At this 

stage of the trial any additional evidence bearing on punishment may 

be brought in , including evidence rela ted to the defendant's back

ground , character and other crimes. The jury then takes into account 

all of th e evidence presented in the case in deciding whether the 

death penalty should be imposed. 

5. Appellate Review of Convictions 

Defendants convicted in a state trial court generally have a stat

utory right to one appeal, usually to the intermediate appellate court 

of th e state . If the state's intermediate appellate court affirms the 

convic tion, they have the right to petition for leave (permission) to 

appeal to the sta te supreme court. Defendants may also fil e a petition 

for certi orari in the United States Supreme Court in an effort to ap

peal any federal issues raised. Defendants convicted in a federal dis

tric t court have a statutory right to appeal to the United States Court 

of Appeals for the circuit in which they were convicted . If unsuccess

fu) in the c ircuit court , they may petition for certiorari. Under cer

lain circumstances, a prisoner may-after exhausting all direct ap

pears—be able to gai n additional review of federal constitutional is

sues by filing a habeas corpus case in the federal district court . 

6. Resolving Criminal Cases Without Trial 

One of the consequences of the fact that the adversary system is 

party-driven is th at parti es can choose to give up their rights. In a 

criminal case, defendants may choose to waive their right to a trial 

and plead guilty . Guilty pleas are a matter of necessity for the crimi

nal justi ce system: if even a third of criminal defendants were actual

ly to insist on having a trial, espec ially a trial by jury, the system 

would collapse . 



Procedure for Guilty Pleas The process for accepting a 

guilty plea is summary . The defendant stands at the lectern with his 

lawyer and the judge questions the defendant personally about his 

plea. The judge's purpose in inquiring is twofold: to assure that the 

guilty plea is voluntary and to set out sufficient facts to show that the 

defendant is in fact guilty of the offense. Without establishing both 

these matters on the record , the plea cannot be accepted by the court 

and the case will be set for trial. 

(Extracted and adapted from Introduction to the Law and Legal 

System of the United States by William Burnham, 2nd edition, West 

Group , 1999) 

1. burden of proof: the obligation of a party on one side of a dispute or issue to provide 

sufficient evidence in support of their position. 举证责任，是指在诉讼中应该由谁

来担负提出证据，并用证据来证明事实的责任 。

2 . probable cause: in United States criminal law, probable cause is the standard by 

which a police officer has the authority to make an arrest, conduct a personal or 

property search, or to obtain a warrant for arrest. It is also used to refer to the 

standard to which a grand jury believes that a crime has been committed. 合理根

据 。 美国的刑事程序法中，合理根据指的是警察有权逮捕 、作出个人或财产的

搜索或是取得逮捕令状的标准。 也经常指的是大陪审团相信被告有罪的一种

标准 。

3. sworn statements under oath . The person making the statement is swearing that its 

contents are truthful. It may be in an oral or a written form. This type of statement 

may be used in various kinds of legal proceedings. The persons making the state

ment understand that they are doing so under penalty of perjury. 宣誓陈述。 指经

宣誓所做的陈述，据此做陈述的人宣誓所陈述之内容为真实 。 宣誓陈述可以是

口头形式或者是书面形式 。 这类陈述可以用于各类法律诉讼中 。 陈述人知道，

如作伪证，将受到相应处罚 。

4 . pre-sentencing report: a summary of relevant information on the defendant's life pre

pared by the pre-sentencing probation officer and put together for the purpose of ar

riving at an appropriate sentencing recommendation. The defendant's criminal histo

ry, mitigating circumstances in the defendant's life, the effect of the crime on the 

victim, and other information are compiled by the probation officer. 判刑前报告 ，
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由缓刑官在判刑前做出 。 其目 的是汇总被告的有关情况以便提出适当 的量刑

建议 。

5. victim impact statement : written or oral information about the impact of the crime on 

the vi ctim and th e vic tim's family . Victim impact statements are most commonly 

used at sentencing. Such statements provide a means for the court to take into con

sideration the impact of crime on victim in sentencing. 受害人影响陈述，是关于犯

罪对被害人及其家庭所造成的后果的书面或口头意见和观点 。

6 . petition for certiora ri: a document which a losing party files with the Supreme Court 

asking th e Supreme Court Lo revi ew the decision of a lower court. It includes a li st 

of the parties, a sta tement of the facts of the case, the legal questions presented for 

rev iew , and arguments as to wh y the Court should grant tbe writ. 请求调审， 由 败

诉一方向最高法院提出，请求最高法院审核下级法院的裁决 。

7 . ha beas corpus : a writ through which a person can seek reli ef from unlawful deten

lion, or the relief of another person . The writ of habeas corpus protects persons from 

harming themselves, or fro m being harmed by the judic ial system. 人身保护令状，

是一种用于将某人带交法院的令状，常用于保证当事人不受非法拘禁或非法羁

押 。 人身保护令状是以法律程序保障个人 自由的重要手段 。

I " Exercises' 

Check Your Understanding 

Answer the following questions according to the text. 

I . Whal is the difference between a fe lony and a misdemeanor? 

2 . When is a complaint filed ? 

3 . What shall a defend ant do in ord er to gain pre-trial release? 

4 . What are the purposes of " first appearance"? 

5 . When can the defendant be held for trial ? 

6 . What is preliminary examination ? 

7. How does criminal tri al diffe r from civil trial ? 

8. Is jury generally important in sentencing? 

9. Whal rights does a defendant convicted in a state trial court generally have? 

10 . How is procedure for guilty pleas conducted ? 
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Build Up Your Vocabulary 

I. Match the items in the following two columns. 

1. burden of proof 

2 . arrest warrant 

3. prosecutor's information 

4. justify 

5. sworn statements 

6. grand jury's indictment 

7. exculpatory evidence 

8 . cert10ran 

9. affidavit 

10. appeal 

a. legal process for requesting a formal change to an 

official decision 

b . a type of writ seeking judicial review 

c . the evidence favorable to the defendant in a crimi

nal trial , which clears or tends to clear the de

fendant of guilt 

d . a formal sworn statement of fact, signed by the au

thor 

e. a formal, written charge issued by a grand jury in 

a criminal case 

f. a written statement given under oath 

g. to demonstrate or prove to be just, right, or valid 

h. written accusation by a district attorney charging 

one or more persons with the commission of one or 

more offenses 

i. issued by and on behalf of the state, which author

izes the arrest and detention of an individual 

j. the obligation of a party on one side of a dispute or 

issue to provide sufficient evidence in support of 

their position 

k. initial document filed by the plaintiff 

II. Fill in the blanks with the word or expressions given below , changing the form 

if necessary. 

judicial 

comm1t 

preliminary 

charge 

probable 

admissible 

bail 

appeal 

trial 

proceedings 

I . Before a valid arrest warrant can issue, the judicial officer issuing the warrant must 

be supplied with sufficient information to support an independent judgment that 

cause exists for the warrant. 

2. If the affidavit of complaint establishes that there is probable cause to believe that 

an offense has been and that the defendant has committed it , the magistrate 

or clerk shall issue an arrest warrant to an officer authorized by law to execute it. 
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3. The appropriate clerk or magistrate shall determine the amount of and 

state it on th e face of the warrant. 

4. A criminal summons may be issued instead of an arrest warrant; when a clerk is per

forming this function, the district attorney general is empowered to direct 

the clerk whether to issue a warrant or a criminal summons upon a finding of proba

hie cause. 

5 . If the arresting officer does not have possession of the warrant at the time of the 

arrest, the officer shall inform the defendant of the offense and that a war-

rant has been issued. 

6. The magistrate shall advise the defendant of the right to a jury and to be 

prosecuted only on an indictment or presentment. 

7. The defendant may a guilty judgment or the sentence imposed, or both, to 

the c ircuit or criminal court for a trial de novo as provided by law. 

8. Any defendant arrested or served with a criminal summons prior to indictment for a 

misdemeanor or felony , except small offenses, is entitled to a hearing. 

9 . The ev idence of the witnesses does not have to be reduced to writing by the magis

trate, or under the magistrate's direction, and signed by the respective witnesses; but 

the shall be preserved by electronic recording or its equivalent. 

10. The finding that an offense has been commi tted and that there is probable cause to 

believe that the defendant committed it shall be based on evidence which may be 

hearsay except documentary proof of ownership and written reports of 

expert witnesses . 

Cloze 

Choose the proper word from the list below , and then fill in the blanks. 

plea 

motion 

indictment 

arraignment 

prosecutor 

bail 

charge 

pre-trial 

grand jury 

preliminary hearing 

Generally speaking, a person arrested for breaking a criminal law appears before a 

judge within twenty-four hours. The judge will inform the person of the and 

on conditions of release. For some minor offenses, the judge may allow the 

person to enter a of gui lty or not guilty at the initial appearance. 

After the initial appearance, the defendant is entitled to a to determine 

if there is sufficient evidence to continue the case. Generally, the defendant will waive 

that right, and the will file a lrial information, which is a formal statement of 

the charges. On occasion, the county attorney will call a , a panel of seven 
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citizens, to decide whether criminal charges should be brought, If five of the seven 

jurors determine there is enough evidence to support the charge, they will return an 

. An indictment and the trial information have the same effect of formally 

charging the defendant with a crime and beginning the criminal trial process. 

Following the filing of a trial information or indictment, the defendant will appear 

for an . At the arraignment, the court may read the formal charges and the de

fendant must enter a plea, generally guilty or not guilty. If the defendant cannot afford 

to hire an attorney, the court will appoint an attorney to represent the defendant. If the 

defendant enters a not guilty plea, there must be a trial within ninety days from the date 

of the filing of the trial information or indictment. However, the defendant may waive 

this right. The defendant may also waive the right to a jury trial, and have the judge de

cide the case. 

The defendant may engage in discovery, including requesting evidence from the 

state and taking depositions of wi tnesses. The defendant may also file various pre-trial 

, including motions to exclude evidence believed to be illegally obtained. The 

defendant and the state may engage in plea bargaining-discussions to resolve the char

ges short of a trial. If the defendant and the state do not reach an agreement, the court 

may schedule a conference and thereafter a trial date. 

Translation 

Translate the following sentences into Chinese. 

I. After the return of a guilty verdict, the jury's duty is complete. The jury is not in

volved in determining the defendant's punishment; sentencing is left solely to the 

judge. The court will schedule a sentencing hearing, and the part比s will have the 

opportunity to make sentencing recommendations. Before any defendant is sentenced 

(except in traffic and less serious criminal matters) the judge is given a pre-sen

tence investigation report usually prepared by a probation officer. This report con

tains information about the defendant such as any criminal record, family and finan

cial circumstances. harm to the victim. circumstances of the offense. and sentencing 

recommendations from the probation officer and others. 

2. If the case proceeds to a jury trial, the part比s will have the opportunity to question 

the prospective jurors. In a criminal case, the jury is comprised of twelve jurors and 

each party may exercise strikes, which means objecting to a certain person serving 

on the jury. The number of strikes is determined by the level of the offense charged, 

ranging from four to ten. Additionally, the court may determine that alternate jurors 
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are necessary. 

3. Criminal cases involve charges filed by the government一typically the state—alle

ging that that a person, the defendant, has violated a criminal law or ordinance. Typ

ically, a person convicted of committing a criminal offense is subject to certain pen

allies such as paying a fine and restitution, serving time in prison or jail, or commu

nity service. Criminal law is divided into two major classifications: misdemeanors and 

felonies. Misdemeanors are divided into three categories : simple, serious, and aggra

vated. Felonies are more serious crimes, and are classified from the most to the least 

serious as follows: class A, B, C, and D. For both misdemeanor and felony offenses, 

the penalty for conviction generally increases in severity with the level of offense. 

• presumpl!on 

假定

·sit mute 

拒不答辩

• confrontation 

clause 

对质条款

• Sixth 

Amendment 

美国宪法第六

修正案

·106· 

Key Aspects of Modern Criminal 

Procedure : Defendants'Rights 
There are two fundamental aspects of the U. S. criminal justice 

system—the presumption that the defendant is innocent and the bur

den on the prosecution to prove gui lt beyond a reasonable doubt. 

But criminal defendants have other rights too . Here we explore 

some of the other hallmarks of basic criminal procedure. 

The Defendant's Right to Remain Silent 

The Fifth Amendment to the U. S. Constitution provides that a 

defendant cannot "be compelled in any criminal case to be a wit

ness against himself. " In short, the defendant has the right to "sit 

mute. " The prosecutor cannot call the defendant as a witness, nor 

can a judge or defense attorney force the defendant to testify if the 

defendant chooses to remain silent. By contrast, a defendant may 

be called as a witness in a civil case. 

The Defendant's Right to Confront Witnesses 

The "confrontation clause" of the Sixth Amendment gives de

fendants the right to "be confronted by the witnesses against" them. 

Implicit in this right is the right to cross-examme witnesses—that 

is, the right to require the witnesses to come to court, "look the de

fendant in the eye," and subject themselves to questioning by the 



defense. The Sixth Amendment prevents secret trials, and except 

for limited exceptions, forbids prosecutors from proving a 

defendant's guilt with written statements from absent witnesses. 

The Defendant's Right to a Public Trial 

The Sixth Amendment guarantees public trials in criminal ca

ses. This is an important right, because the presence in courtrooms 

of a defendant's family and friends, ordinary citizens and the press 

can help ensure that the government observes other important rights 

associated with trials. 

In a few situations, normally involving children, the court will 

close the court to the public. For example, judges can bar the pub

lic from attending cases when defendants are charged with sexual 

assaults against children . Also, the judge may exclude witnesses 

from the courtroom when it appears that they will coach each other. 

The Defendant's Right to a Jury Trial 

The Sixth Amendment to the U. S. Constitution gives a person 

accused of a crime the right to be tried by a jury. This right has 

long been interpreted to mean a 12-person jury which must arrive at 

a unanimous decision to convict or acquit. (In most states, a lack 

of unanimity is called a "hung jury" and the defendant will go free 

unless the prosecutor decides to retry the case. In Oregon and Loui

siana, however, juries may convict or acquit on a vote of ten to 

two.) The potential jurors must be selected randomly from the com

munity, and the actual jury must be selected by a process that al

lows the judge and lawyers to screen out biased jurors. In addition, 

a lawyer may eliminate several potential jurors simply because he 

feels that these people would not be sympathetic to his side—but 

these decisions (called preremptory challenges) may not be based 

on the juror's personal characteristics such as race, sex, religion or 

national origin. 

The Defendant's Right to be Represented by an Attorney 

The Sixth Amendment lo the U. S. Constitution provides that 

"in all criminal prosecutions, the accused shall enjoy the right . .. 

to have the assistance of counsel for his defense . " A judge must ap

point an attorney for indigent defendants ( defendants who cannot af-
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ford to hire attorneys) at government expense only if at the conclu

sion of the case the defendants might be actually imprisoned for a 

period of more than six months. As a practical matter, judges rou

tinely appoint attorneys for indigents in nearly all cases in which a 

jail sentence is a possibility. Otherwise, the judge would he locked 

into a nonjail sentence or a shorter sentence than he or she might 

think appropriate after hearing the evidence . 

A judge normally appoints the attorney for an indigent defend

ant at the defendant's first court appearance. For most defendants, 

the first court appearance is either an arraignment or a bail hearing. 

The Defendant's Right to Adequate Representation 

The U. S. Supreme Court has ruled that both indigent defend

ants who are represented by appointed counsel and defendants who 

hire their own attorneys are entitled to adequate representation. 

However, adequate representation is by no means perfect represen

talion. Here are examples of claims that defendants have made 

against their attorneys which appellate courts have ruled to not justi

fy throwing out a guilty verdict: 

failing to call favorable witnesses at trial 

using cocaine during the time the representation took place 

failing to object to a judge's mistaken instructions to jurors con-

cerning the burden of proof 

eliciting evidence very damaging to the defendant while cross

examining prosecution witnesses 

repeatedly advising a defendant who claimed innocence to 

plead guilty 

representing the defendant while being suspended from the 

practice of law for failure to pay state bar dues. 

On the other hand, circumstances can be sufficiently shocking 

to justify throwing out a guilty verdict based on an attorney's incom

petence . Judges have ruled that the following claims justify a rever

sal of a guilty verdict: 

putting a law student intern in charge of the defense and leav

ing the courtroom while the case was going on 

during closing arguments, acknowledging that the defendant 
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two potential jurors who said they would be bothered by the 

defendant's failure to testify. 
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Defendant's Right to a Speedy Trial • afoul 

The Sixth Amendment gives defendants a right to a "speedy 

trial. " However, it does not specify exact time limits . Thus, judges 

often have to decide on a case-by-case basis whether a defendant's 

trial has been so delayed that the case should be thrown out. In 

making this decision, judges look at the length of the delay, the 

reason for the delay, and whether the delay has prejudiced the 

defendant's position. 

Every jurisdiction has enacted statutes that set time limits for 

moving cases from the filing of the initial charge to trial. While 

these statutes are very strict in their wording, most defendants can

not get their convictions reversed on the ground that · these statutes 

were violated. 

The Defendant's Right Not to Be Placed in Double Jeopardy 

Among the several clauses of the Fifth Amendment to the U. S. 

Constitution is this well-known provision: "nor shall any person be 

subject for the same offense to be twice put in jeopardy of life or 

limb. " This provision, known as the double jeopardy clause, pro

tects defendants from harassment by preventing them from being put Dt: 

on trial more than once for the same offense. Double jeopardy prob

lems are unusual, because prosecutors usually want to wrap up all 

their charges in the same case. One important exception to the rule 

against double jeopardy is that defendants can properly be charged 

for the same conduct by different jurisdictions. For example, a de-

fendant may face charges in both federal and state court for the same 

conduct if some aspects of that conduct violated federal laws while 

other elements ran afoul of the laws of the state. 

Furthermore, the double jeopardy clause forbids only succes

sive criminal prosecutions growing out of the same conduct. For in 

stance, after O. J. Simpson was acquitted of murdering his ex-wife 
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and her friend, their relatives filed a civil suit against him for actual 

and punitive damages caused by the killings. The civil suits raised 

no double jeopardy issues, even though punitive damages are a type 

of punishment, and Simpson was held civilly liable for the deaths. 

From http://www. law guide. com 

1. confrontation clause: the provision in the Sixth Amendment to the United States 

Constitution guaranteeing a criminal defendant the right to hear and cross-examine 

at trial all the witnesses against him/her. 对质条款。 指美国宪法第六修正案的

规定，根据该规定，被告人享有在审判中与对他不利的证人对质的权利 。

2. Sixth Amendment: 美国宪法第六修正案 。

3. hung jury: a jury which is unable to arrive at a required unanimous verdict. 悬置陪

审团，指不能做出一致决断的陪审团 。

4. peremptory challenge: usually a right in jury selection for each party to the case to 

reject a certain number of potential jurors who appear to have an unfavorable bias 

without having to give any ·reason. Other potential jurors may be challenged for 

cause, i. e. by giving a reason why they might be unable to reach a fair verdict. 不

述理由而要求陪审员回避，又称绝对回避，是当事人可以不提出任何理由，要

求一定人数的陪审员回避的一项程序权利 。 绝对回避向被告提供了一种审

判公平的感觉，使其能够将个人感觉不佳的陪审员予以排除。另一要求陪审

员回避的机制为有因回避，即以不能做到公正裁决为由要求陪审员回避 。

5. bail hearing : 保释聆讯 。

6. double jeopardy: The constitutional prohibition against" double jeopardy" is de

signed to protect an individual from being subjected to the hazards of trial and pos

sible conviction more than once for the same crime. 双重危境 。 宪法规定的禁止

“双重危境”原则，是为了保护任何人不得因同一罪行而遭受一次以上审判或

定罪的危险 。
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Check Your Understanding 

Mark the following statements with T for true or F for false according to what 

you have read from text B. 

l . According to "confrontation clause" , the defendant has the right to question the 

prosecutor. 

2 . Public trial in criminal cases is not absolute. 

3. Jurors are selected randomly without any screening process. 

4. The potential jurors who might be sympathetic to one side will be excluded from 

actual jurors . 

5 . A judge must appoint an attorney at government expenses to represent the defend-

ants who cannot afford to hire attorneys in all criminal cases without exception. 

6. Bail hearing is conducted at the defendant's first court appearance . 

7 . There is statutory time limit for a speedy trial. 

8. By double jeopardy clause, defendants are protected from being put on trial more 

than twice for the same crime . 

9 . There is no specific time limit for moving cases from the filing of the initial charge 

to trial. 

10. Double jeopardy clause is also applicable to civil cases . 

Build Up Your Vocabulary 

I . Give the corresponding translation of each of following terms. 

English Chinese 

con frontation clause 

公开审理

double jeopardy 

交叉质询

speedy trial 

有罪裁决
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(continued) 

English Chinese 

bail hearing 

举证责任

nght to remain silent 

惩罚性赔偿

voir dire 

II . Put the following terms into Chinese. Some of them are not present in the 

text. 

jury trial 

rebuttal evidence 

unanimous verdic t 

preliminary hearing 

issue a summons 

summary procedure 

Translation 

guilty beyond a reasonable doubt 

presentation of all of the evidence 

victim impact statement 

guilty plea 

commission of the offence 

absence of evidence to the contrary 

Translate the following sentences into English. 

1. 情节显著轻微、危害不大，不认为是犯罪的，不追究刑事责任；已经追究的，应

当撤销案件，或者不起诉，或者终止审理，或者宣告无罪 。

2. 刑事案件由犯罪地的人民法院管辖 。 如果由被告人居住地的人民法院审判

更为适宜的，可以由被告人居住地的人民法院管辖。

3. 辩护人的责任是根据事实和法律，提出证明犯罪嫌疑人、被告人无罪、罪轻或

者减轻、免除其刑事责任的材料和意见，维护犯罪嫌疑人、被告人的合法权

益 。

4. 证人证言必须在法庭上经过公诉人、被害人和被告人、辩护人双方讯问、质

证，听取各方证人的证言并且经过查实以后，才能作为定案的根据 。

5. 原审人民法院对千发回重新审判的案件，应当另行组成合议庭，依照第一审

程序进行审判 。 对千重新审判后的判决，依照《 中华人民共和国刑事诉讼法》

第 180 条第 181 条第 182 条的规定可以上诉、抗诉。
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Pointer v. Texas 

U. S. Supreme Court 

380 u. s. 400 (1965) 

Mr. Justice Black delivered the opinion of the Court. 

The Sixth Amendment provides in part that: 

"In all criminal prosecutions, the accused shall enjoy the 

right. .. to be confronted with the witnesses against him . .. and to 

have the Assistance of Counsel for his defence. " 

Two years ago, in Gideon v. Wainwright, 372 U. S. 335, we 贮

held that the Fourteenth Amendment makes the Sixth Amendment's 

guarantee of right to counsel obligatory upon the States. The ques

tion we find necessary to decide in this case is whether the 

Amendment's guarantee of a defendant's right "to be confronted with 

the witnesses against him," which has been held to include the 

right to cross-examine those witnesses, is also made applicable to 

the States by the Fourteenth Amendment. 

The petitioner Pointer and one Dillard were arrested in Texas 

and taken before a state judge for a preliminary hearing (in Texas, 

called the "examining trial") on a charge of having robbed Kenneth 

W. Phillips of $375 " by assault, or violence, or by putting in fear 

of life or bodily injury," in violation of Texas Penal Code Art . 

1408. At this hearing, an Assistant District Attorney conducted the 

prosecution and examined witnesses, but neither of the defendants, 

both of whom were laymen, had a lawyer. Phillips, as chief witness 

for the State, gave his version of the alleged robbery in detail, iden

tifying petitioner as the man who had robbed him at gunpoint. Ap

parently Dillard tried to cross-examine Phillips, but Pointer did not, 

although Pointer was said to have tried to cross-examine some other 

witnesses at the hearing. Petitioner was subsequently indicted on a 

charge of having committed the robbery . Some time before the trial 
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was held, Phillips moved to California. After putting in evidence to 

show that Phillips had moved and did not intend to return to Texas, 

the State at the trial offered the transcript of Phillips'testimony giv

en at the preliminary hearing as evidence against petitioner. 

Petitioner's counsel immediately objected to introduction of the tran

script, stating, "Your Honor, we will object to that, as it is a deni

al of the confrontment of the witnesses against the Defendant. " Sim

ilar objections were repeatedly made by petitioner's counsel, but 

were overruled by the trial judge, apparently in part because, as 

the judge viewed it, petitioner had been present at the preliminary 

hearing, and therefore had been "accorded the opportunity of cross 

examining the witnesses there against him. " The Texas Court of 

Criminal Appeals, the highest state court to which the case could be 

taken, affirmed petitioner's conviction, rejecting his contention that 

use of the transcript to convict him denied him rights guaranteed by 

the Sixth and Fourteenth Amendments. 375 S. W. 2d 293. We 

granted certiorari to consider the important constitutional question 

the case involves. 379 U.S. 815. 

In this Court, we do not find it necessary to decide one aspect 

of the question petitioner raises, that is, whether failure to appoint 

counsel to represent him at the preliminary hearing unconstitutional

ly denied him the assistance of counsel within the meaning of Gide

on v. Wainwright, supra. In making that argument, petitioner relies 

mainly on White v. Maryland, 373 U. S. 59, in which this Court 

reversed a conviction based in part upon evidence that the defendant 

had pleaded guilty lo the crime al a preliminary hearing, where he 

was wilhout counsel. Since the preliminary hearing there, as in 

Hamilton v. Alabama, 368 U. S. 52, was one in which pleas to 

the charge could be made, we held in White, as in Hamilton, lhat a 

preliminary proceeding of lhat nature was so critical a stage in lhe 

prosecution that a defendant al lhat point was entilled to counsel. 

But lhe Stale informs us lhal, al a Texas preliminary hearing, such 

as is involved here, pleas of guilty or not guilty are not accepted, 

and lhat the judge decides only whether the accused should be 

bound over to the grand jury, and, if so, whelher he should be ad-



mitted to bail. Because of these significant differences in the proce

<lures of the respective States, we cannot say that the White case is 

necessarily controlling as to the right to counsel. Whether there 

might be other circumstances making this Texas preliminary hearing 

so critical to the defendant as to call for appointment of counsel at 

that stage we need not decide on this record , and that question we 

reserve. In this case, the objections and arguments in the trial 

court, as well as the arguments in the Court of Criminal Appeals 

and before us, make it clear that petitioner's objection is based not 

so much on the fact that he had no lawyer when Phillips made his 

statement at the preliminary hearing as on the fact that use of the 

transcript of that statement at the trial denied petitioner any opportu

nity to have the benefit of counsel's cross-examination of the princi

pal witness against him. It is that latter question which we decide 

here. 

The Sixth Amendment is a part of what is called our Bill of 

Rights. In Gideon v. Wainwright, supra, in which this Court held 

that the Sixth Amendment's right to the assistance of counsel is ob

ligatory upon the States, we did so on the ground that "a provision 

of the Bill of Rights which is'fundamental and essential to a fair 

trial'is made obligatory upon the States by the Fourteenth Amend

ment." 372 U.S. at 372 U. S. 342. And last Term, in Malloy v. 

Hogan, 378 U. S. 1, in holding that the Fifth Amendment's guar

antee against self-incrimination was made applicable to the States by 

the Fourteenth, we reiterated the holding of Gideon that the Sixth 

Amendment's right to counsel guarantee is " a fundamental right, 

essential to a fair trial , " and " thus was made obligatory on the 

States by the Fourteenth Amendment. " 3 78 U. S . at 3 7 8 U. S. 6. 

See also Murphy v. Waterfront Comm'n, 378 U. S. 52. We hold to

day that the Sixth Amendment's right of an accused to confront the 

witnesses against him is likewise a fundamental right, and is made 

obligatory on the States by the Fourteenth Amendment. It cannot se

riously be doubted at this late date that the right of cross-examina

tion is included in the right of an accused in a criminal case to con-
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one experienced in the trial of lawsuits, would deny the value of 

cross -examination in exposing falsehood and bringing out the truth 

in the trial of a criminal case. See, e. g. , 5 Wigmore, Evidence 

§1367 (3d ed . 1940) . The·fact that this right appears in the Sixth 

Amendment of our Bill of Rights reflects the belief of the Framers of 

those liberties and safeguards that confrontation was a fundamental 

right essential to a fair trial in a criminal prosecution. Moreover, 

the decisions of this Court and other courts 380 U. S. 55, 174 U. 

S. 56, referred to the right of confrontation as "one of the funda

mental guarantees of life and liberty, " and "a right long deemed so 

essential for the due protection of life and liberty that it is guarded 

against legislative and judicial action by provisions in the Constitu

tion of the United States and in the constitutions of most if not of all 

the States composing the Union . " 

Mr. Justice Stone, writing for the Court in Alford v. United 

States, 282 U. S. 687, 282 U. S. 692 , declared that the right of 

cross-examination is "one of the safeguards essential to a fair trial. " 

And, in speaking of confrontation and cross-examination, this Court 

said in Greene v. McElroy, 360 U. S. 474: 

" They have ancient roots. They find expression in the Sixth 

Amendment which provides that , in all criminal cases the accused 

shall enjoy the right'to be confronted with the witnesses against 

him.'This Court has been zealous to protect these rights from ero

sion. " 360 U. S. at 360 U. S. 496-497. There are few subjects, 

perhaps, upon which this Court and other courts have been more 

nearly unanimous than in their expressions of belief that the right of 

confrontation and cross-examination is an essential and fundamental 

requirement for the kind of fair trial which is this country's constitu

tional goal. Indeed , we have expressly declared that to deprive an 

accused of the right to cross-examine the witnesses against him is a 

denial of the Fourteenth Amendment's guarantee of due process of 

law. In In re Oliver, 333 U. S. 257, this Court said: 

"A person's right to reasonable notice of a charge against him, 

and an opportunity to be heard in his defense—a right to his day in 



court—are basic in our system of jurisprudence, and these rights 

include, as a minimum, a right to examine the witnesses against 

him, to offer testimony, and to be represented by counsel. " 

333 U. S. at 333 U. S. 273. And earlier this Term, in Turner v. 

Louisiana, 379 U. S. 466, 379 U. S. 472- 473 , we held: 

"In the constitutional sense, trial by jury in a criminal case 

necessarily implies at the very least that the'evidence developed' 

against a defendant shall come from the witness stand in a public 

courtroom where there is full judicial protection of the defendant's 

right of confrontation, of cross-examination, and of counsel. " 

We are aware that some cases, particularly West v. Louisiana, 

194 U. S. 258, 194 U. S. 264, have stated that the Sixth 

Amendment's right of confrontation does not apply to trials in state 

courts, on the ground that the entire Sixth Amendment does not so 

apply. See also Stein v. New York, 346 U. S. 156, 346 U. S. 

195-196. But, of course, since Gideon v. Wainwright, supra, it no 

longer can broadly be said that the Sixth Amendment does not apply 

to state courts. And, as this Court said in Malloy v. Hogan , supra, 

"The Court has not hesitated to reexamine past decisions ac

cording the Fourteenth Amendment a less central role in the preser

vation of basic liberties than that which was contemplated by its 

Framers when they added the Amendment to our constitutional 

scheme. " 378 U. S. at 378 U. S. 5 . In the light of Gideon, Mal

loy, and other cases cited in those opinions holding various provi

sions of the Bill of Rights applicable to the States by virtue of the 

Fourteenth Amendment, the statements made in West and similar 

cases generally declaring that the Sixth Amendment does not apply 

to the States can no longer be regarded as the law. We hold that pe

titioner was entitled to be tried in accordance with the protec tion of 

the confrontation guarantee of the Sixth Amendment, and that that 

guarantee, like the right against compelled self-incrimination, is 

" to be enforced against the States under the Fourteenth Amendment 

according to the same standards that protect those personal rights 

against federal encroachment. " 
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II 

Under this Court's prior decisions, the Sixth Amendment's 

guarantee of confrontation and cross -examinat10n was unquest10nably 

denied petitioner in this case. As has been pointed out, a major 

reason underlying the constitutional confrontation rule is to give a 

defendant charged with crime an opportunity to cross-examine the 

witnesses against him. See, e. g. , Dowdell v. United States, 221 

U. S. 325, 221 U. S. 330; Motes v. United States, 178 U. S. 

458, 178 U. S. 474; Kirby v. United States, 174 U. S. 47, 174 

U. S. 55-56; Mattox v. United States, 156 U. S. 237, 156 U. S. 

242-243. Cf Hoptv. Utah, 1100. S . 574, 1100. S. 581; 11 

0. S. 295. This Court has recognized the admissibility against an 

accused of dying declarations, Mattox v. United States, 146 0. S. 

140, 146 0. S. 151, and of testimony of a deceased witness who 

has testified at a former trial, Mattox v. United States, 156 0. S. 

237, 156 0. S. 240-244. See also Dowdell v. United States, su

pra, 221 0. S. at 221 0. S. 330; Kirby v. United States, supra, 

174 0. S. at 174 0 . S. 61. Nothing we hold here is to the contra

ry. The case before us would be quite a different one had Phillips' 

statement been taken at a full-fledged hearing at which petitioner 

had been represented by counsel who had been given a complete 

and adequate opportunity to cross-examine. Compare Motes v. Unit

ed States, supra, at 178 U. S. 4 74. There are other analogous situ

ations which might not fall within the scope of the constitutional rule 

requiring confrontation of witnesses. The case before us, however, 

does not present any situation like those mentioned above or others 

analogous to them. Because the transcript of Phillips'statement of

fered against petitioner at his trial had not been taken at a time and 

under circumstances affording petitioner through counsel an ade

quate opportunity to cross-examine Phillips, its introduction in a 

federal court in a criminal case against Pointer would have amounted 

to denial of the privilege of confrontation guaranteed by the Sixth 

Amendment. Since we hold that the right of an accused to be con

fronted with the witnesses against him must be determined by the 

same standards whether the right is denied in a federal or state pro-



ceeding , it follows that use of the transcript to convict pe titioner de

nied him a constitutional right, and that his convic tion must be re

versed. 

Reversed and rema nded. 

Mr. Justi ce Harlan , concurring in the result. 

I agree tha t , in the c ircumstances the admission of the state

ment in question depri ved the petitioner of a right of " confronta

tion" assured by the Fourteenth Amendment. I cannot subscribe, 

however , to the constitutional reasoning of the Court . 

The Court holds that the right of confrontation guaranteed by 

the Sixth Amendment in federal criminal trials is carried into state 

criminal cases by the Fourteenth Amendment. This is another step 

in the onward march of the long-since discredited "incorporation " 

doctrine ( see , e. g. , Fairman, Does the Fourteenth Amendment In

corporate the Bill of Rights ? The Original Understanding , 2 Stan. 

L. Rev. 5 (1949) ; Frankfurter, Memorandum on "Incorporation" 

of the Bill of Rights Into the Due Process Clause of the Fourteenth 

Amendment, 78 Harv. L. Rev . 746 ( 1965 ) , which for some reason 

that I have not yet been able to fa thom has come into the sunlight in 

recent years . See , e. g. , Mapp v. Ohio, 367 U. S. 643; Ker v. 

California, 374 U. S. 23; Malloy v. Hogan, 378 U. S. 1. 

For me, this state judgment must be reversed because a right 

of confrontation is "implic it in the concept of ordered liberty, "Pal

ko v. Connecticut , 302 U. S. 319, 302 U. S . 325, reflected in the 

Due Process Clause of the Fourteenth Amendment independently of 

the Sixth . 

While e ither of these constitutional approaches brings one to 

the same end result in this particular case , there is a basic diffe r

ence be tween the two in the kind of future constitutional develop

ment they portend. The concept of Fourteenth Amendment due 

process embodied in P a lko and a host of other thoughtful past deci

sions now rapidly falling into di scard , recognizes that our Constitu

tion tolerates, indeed encourages , diffe rences be tween the methods 

used to effectua te legitimate federal and state concerns, subject to 

the requirements of fund amental fa irness " implic it in the concept of 
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·tour de force 

精心杰作
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目击证人
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ordered li berty. " The philosophy of "incorporation," on the other 

hand, subordinates all such state differences to the particular re

quirements of the Federal Bill of Rights (but see Ker v. California, 

supra, at 374 U.S . 34) and increasingly subjects state legal proces

ses to enveloping federal judicial authority. "Selective" incorpora

tion or "absorption" amounts to little more than a diluted form of 

the full incorporation theory. Whereas it rejects full incorporation 

because of recognition that not all of the guarantees of the Bill of 

Rights should be deemed "fundamental" , it at the same time ig

nores the possibility that not all phases of any given guaranty de

scribed in the Bill of Rights are necessarily fundamental. 

It is too often forgotten in these times that the American federal 

system is itself constitutionally ordained, that it embodies values 

profoundly making for lasting liberties in this country, and that its 

legitimate requirements demand continuing solid recognition in all 

phases of the work of this Court. The " incorporation" doctrines, 

whether full blown or selective, are both historically and constitu

tionally unsound and incompatible with the maintenance of our fed 

era! system on even course. 

Mr. Justice Stewart, concurring in the result. 

I join in the judgment reversing this conviction, for the reason 

that the petitioner was denied the opportunity to cross-examine, 

through counsel, the chief witness for the prosecution. But I do not 

join in the Court's pronouncement which makes " the Sixth 

Amendment's right of an accused to confront the witnesses against 

him ... obligatory on the States". That questionable tour de force 

seems to me entirely unnecessary to the decision of this case, which 

I think is directly controlled by the Fourteenth Amendment's guaran

tee that no State shall "deprive any person of life, liberty, or prop

erty, without due process of law ". 

The right of defense counsel in a criminal case to cross-exam

ine the prosecutor's living witnesses is "one of the fundamental 

guarantees of life and liberty" , and "one of the safeguards essential 

to a fair trial". It is, I think, as indispensable an ingredient as the 

"right to be tried in a courtroom presided over by a judge". In-



deed, thi s Court has said so this very Term. Turner v. Louisiana, 

379 U. S. 466 , 379 U. S. 472 -473. 

Here, that right was completely denied. Therefore , as the 

Court correctly points out, we need not consider the case which 

could be presented if Phillips'statement had bee n taken at a hearing 

at which the petitioner's counsel was given a full opportunity to 

cross -examine. See West v. Louisiana, 194 U.S . 258 . 

I • Brief the case and present the case brief to the class. 

D • Mark the following statements with T for true or F for false according to 

what you have read from the case. 

) I . To deprive an accused of the right to cross -examine the witness against him is 

a denial of the Fourteenth Amendment's guarantee of right to the assistance of 

counsel. 

() 2. A major reason underlying the constitutional confrontation rule is to give a 

defendant charged with crime an opportunity to cross-examine the witness 

against him . 

) 3. Before the Fourteenth Amendment, the right of confrontation applied only in 

federal criminal trials. 

()4. Right of confrontation is the fundam ental guarantee of life and liberty while 

right of cross -examination is the safeguard essential to a fair trial. 

) 5. The opportunity to be heard includes , among other things, the right to offer 

testimony and to be represented by counsel. 
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Unit Five Civil Procedure Law 

阳lrn贮Ll--

Words and expressions : 

adjudicate 

depos ition 

damages 

service of process 

discovery 

restitution 

pleadings 

prosecution 

In Junction 

motions 

claimant 

I • Listen to the passage carefully and decide whether the following statements 

are True or False according to what you hear. 

) 1. Civil procedure law states the rules and standards for trying a civil case. 

) 2 . Criminal prosecutions are usually started by the state. 

) 3 . Civil actions can be initiated by both state and private individuals. 

) 4. In criminal prosecution, the party starting the action is the plaintiff. 

) 5. The standard of finding the defendant guilty is higher than the standard to 

prove defendant liable. 

II • Listen to the passage again, and complete the following chart according to 

what you hear. 

Items Criminal Procedure Civil Procedure 

The party starting the action is called 

The party responding the ac llon is named 

If th e defendant loses the case, 

then the defendant is fo und 
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Introduction to American Civil Procedure 

I • The Pleading Stage of the Case 

1. The Complaint 

A civil ac tion is commenced by filing a complaint or petition. 

This initial pleading filed by the complaining party generally con

sists of factual allegations, a description of the legal claims based on 

those allegations, and a request for relief. A lawsuit may involve 

one defendant, multiple defendants, or even a class of defendants. 

Similarly, the lawsuit may involve multiple plaintiffs or a class of 

plaintiffs. 

The relief most commonly sought is money damages . Compensatory 

damages are intended to compensate the injured party for its loss. 三

tive or exemplary damages are awarded beyond the actual loss and are 

intended to punish the wrongdoer and to deter similar conduct by oth

ers. The availability of punitive damages is limited by statute. 

A party also may seek injunctive relief, i. e. , an order by the 

court directing a party to do some act (positive) or lo refrain from 

doing some act (negative). Once such an order is entered by a 

court, noncompliance with that order may be punishable as con

tempt of court. 

A party also may seek declaratory relief. The trial courts 

have jurisdiction to declare rights, s tatus, and other equitable or 

legal relations whether or not further relief is or could be 

claim ed. This may include th e interpretation and declaration of 

rights under "a statute, regulation, municipal ordinance, con

tract, deed, will, franchise, or other article, memorandum, or 

instrument in writing. " The declaration may be affirmative or 

negative and "has the force and effect of a final judgment. " For 

example, declaratory judgment proceedings frequently are initia

ted by insurance companies seeking a determination of their obli-
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• option 

选择
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defences 
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·motion lo dismiss 
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gation to defend against another action. 

2. The Defendant's Response to the Complaint 

The defendant responding to the complaint has two options. 

The first is to raise one or more of several procedural defences that 

are allowed to be raised by a " motion to dismiss. " The second op

tion is to contest the complaint on its merits by filing an "answer. " 

Whichever of the two alte rnatives is chosen, the defendant's re

sponse must be filed with the court within 20 days after service of 

the complaint unless an extension of time is obtained from the plain

tiff or the court . 

In addition to its responsive pleading, a d efendant may file a 

counterclaim , which operates like a complaint, except that the 

defe ndant is now the counterclaim plaintiff. Thus , a counter

claim se ts out fac tual allegations, legal claims, and a request for 

relief, just like a complaint. A counterclaim requires a response 

by th e "counterclaim defendant," who was the plaintiff in the 

initial complaint. 

A defendant may file a cross claim against another defendant or 

may file a third-party complaint against a non party. Cross claims 

and third-party claims include fac tual allegations, legal claims, and 

requests for relief. They also require a response by the cross claim 

or third-party defendants. 

3. Amendment 

A party may amend the pleading once as a matter of right if 

there has been no responsive pleading. Otherwise, leave of court or 

written consent of the other side is required . Leave of court is "giv

en freely when justice so requires". Frequently a party will amend 

the pleading to cure any deficiencies addressed by a motion to dis

miss. Amendments may be allowed even after trial under certain 

c ircumstances . 

II • Pretrial Procedure 

After responsive pleadings or motions are due, the court may 

schedule a case management conference to try to expedite and 

streamline litigation, for example, by scheduling service of papers, 

coordinating complex litigation , addressing discovery issues , pretri-



al motions and settlement issues, requiring the parties to file 产'stipulation■

stipulations, etc. 

Later, the court may schedule a pretrial conference to address 

simplification of issues, amendments, admissions by one party, ex

perts, etc. The failure of a party or its attorney to cooperate in these 

conferences may result in _ sanctions . 

1 . Discovery 

Generally, 如covery is allowed of "any matter, not privileged , 

that is relevant to the subject matter of the pending action . " In this 

context, "relevance" has a very broad meaning. Information is dis

coverable if it "appears reasonably calculated to lead to the discov

ery of admissible evidence" . 

2. Protective Orders 

At any time, a party or nonparty from whom discovery is sought 

may ask the court to enter a protective order to protect that person 

from "annoyance, embarrassment, oppression, or undue burden or 

expense". Such a protective order may proh如t discovery, limit its 

scope, or effectuate other protective measures. 

3 . Sanctions 

A party who is dissatisfied with the other side's cooperation 

in discovery may seek an order compelling discovery. If a motion 

to compel is granted, the opposing party shall pay the moving 

party's expenses incurred in obtaining the order, which may in

elude attorney's fees, unless the opposition to the motion was jus

tified or other circumstances make an award of expenses unjust. 

Similarly, if the motion is denied, the moving party shall pay the 

nonmoving party's expenses unless the motion was substantially 

justified or other circumstances make an award of expenses un

just. 

m. Dismissal 

Frequently, civil actions are dismissed before a trial on the 

merits of the underlying claims. In addition to settlement, dis

missal of a civil action may come about under a number of cir

cum stances . 
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1. Voluntary Dismissal 

A party's ability to dismiss its own action is limited by the rules 

of civil procedure. A party may dismiss its lawsuit voluntarily with

out a court order prior to trial, as long as no motion for summary 

judgment has been heard or one has been denied and the case has 

not been submitted to the fact -finder. An action may be dismissed 

by stipulation of the parties. If the plaintiff previously has dismissed 

a similar case, this second dismissal will operate as an adjudication 

on the merits and the plaintiff will not be permitted to refile the ac

tion. Otherwise, the plaintiff may be able to refile the action. How

ever, the plaintiff may be required to pay costs before bringing a 

similar action against the same party. 

2. Involuntary Dismissal 

The court may enter an order of dismissal as a sanction for fail

ure to comply with court rules or orders . In evaluating whether the 

compliance merits this drastic sanction, the court considers the in

tent of the noncom pliant party, the existence of previous sanctions, 

the involvement of the client, the degree of prejudice to the other 

side, and any justification for noncompliance . 

3. Summary Judgment 

After the lawsuit has been filed , either party may move for 

summary judgment, subject to certain time restrictions. Unlike a 

motion to dismiss , a motion for summary judgment does more than 

challenge the legal sufficiency of the complaint. In moving for a 

summary judgment, one argues that the opposing party cannot pres

ent evidence that would be sufficient to demonstrate a "genuine is

sue as to any material fact" and that the moving party is entitled to 

judgment as a matter of law . Orders granting summary judgment are 

scrutinized closely on appeal. 

The motion for summary judgment may be supported or op

posed by competent affidavits made on personal knowledge which 

set forth admissible facts. The parties also may rely upon deposi

三 and answers to interrogatories. However, in evaluating a 

motion for summary judgment, a trial 」 udge may not weigh evi

den ce or assess c redibility. If th e material fa c ts are in dispute, 



summary judgment may not be entered and the litigation contin

ues. 

IV. Non-judicial Methods of Resolution. 

There are several ways in which a case may be resolved by the 

parties before trial, with the assistance of "alternative dispute reso

lution" techniques. 

1. Mediation 

Mediation is "a process whereby a neutral third person called a 

mediator acts to encourage and facilitate the resolution of a dispute 

between two or more parties. It is an informal and nonadversarial 

process with the objective of helping the disputing parties reach a 

mutually acceptable and voluntary agreement. " The parties also 

may stipulate to mediation. Mediation does not suspend the discov

ery process. 

2. Arbitration 

There are generally two types of court-ordered arbitration: 

mandatory non-binding arbitration and voluntary binding arbitra

tion. 

(1) Mandatory (Non-binding) Arbitration 

The court may direct the parties to participate in mandato

ry, non-binding arbitration. Unlike mediation, which is rela

tively informal, arbitration is similar to a mini-trial because ar

bitrators may administer oaths, take testimony, issue subpoe

nas and apply to the court for orders compelling attendance and 

production. The arbitrator (or arbitration panel) renders a 

written decision which will become final if the parties do not 

submit a timely request for a trial de novo. If a party requests a 

trial de novo and does not achieve a result which is more favora 

ble than the arbitration award, that party may be assessed 

costs, including fees. 

(2) Voluntary (Binding) Arbitration 

The parties also may agree in writing to submit their action 

to binding arbitration, except when constitutional, issues are in

volved. The parties may agree on the selection of one or more 

arbitrators; otherwise, they will be appointed by the court. As 
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in mandatory non-binding arbitration, the arbitrator has the 

power to administer oaths, issue subpoenas, etc. A majority of 

the arbitrators may render a decision. Appeals to the circuit 

court are limited to statutorily defined issues, such as failure of 

the arbitrators to comply with procedural or evidentiary rules, 

misconduct, etc. Disputes involving child custody, visitation, 

or child support, or the rights of a nonparty to the arbitration 

are non-arbitrable. 

3. Offers of Judgment 

Before trial, a party may submit a written "offer of judgment" 

which offers to settle a claim on specified terms, e. g. , for a speci

fied amount, etc. The other side has thirty days to accept the offer 

in writing. If the plaintiff rejects an offer by a defendant under this 

section and ultimately obtains a judgment of no liability or at least 

twenty-five percent less than the offer, the plaintiff will be responsi

ble for costs and fees from the date of the filing of the offer. 

Likewise, if the defendant rejects a demand for judgment by the 

plaintiff under this section, and the plaintiff subsequently obtains a 

judgment which is at least twenty-five percent greater than the offer, 

the defendant will be responsible for plaintiff's fees and costs in

curred after the date of the filing of the demand. An offer or de

mand may be withdrawn in writing at any time prior to its accept

ance. Given the availability of fees and costs under this section, it 

is a powerful mechanism for encouraging parties to consider settle

ment offers seriously. 

V. Trial 

Although the majority of civil cases are resolved without a tri

al, many still proceed to trial. Once all motions directed to the last 

"pleading" have been resolved or, if no such motions were served, 

within twenty days of the service of the last pleading, an action is 

"at issue" , and a party may notify the court that it is ready to be 

set for trial. Typically, the court directs the parties to mediation if 

mediation already has not occurred. Otherwise, a trial date may be 

scheduled. 



1. Demand for Jury 

Typically, the demand for a jury trial is appended to the 

plaintiffs complaint. A plaintiff may choose, however, for strategic 

purposes or otherwise, not to assert its jury trial right. However, 

both parties enjoy the right to a jury trial and a defendant who de

sires a jury trial typically will demand one in its answer or other re

sponsive pleading. If a jury trial is not demanded within the time 

limits imposed by the rules of civil procedure, it is deemed waived. 

If a jury trial is demanded, the demand thereafter may not be with

drawn without consent of the parties. 

A matter may be tried completely or partially to a jury. Howev

er, parties are not entitled automatically to a jury trial in all cases 

because some matters, such as injunction proceedings, are not tria

ble to a jury. 

2. Jury Selection 

Assuming that a jury trial has been demanded, the first 

step in the trial process is jury selection. Prospective jurors 

may be provided with a questionnaire to determine any legal 

如qualifications (e . g. , felony conviction). Jurors also may 

be provided with questionnaires to assist in voir dire, or the oral 

examination of prospective jurors. The parties have the right to 

examine jurors orally on voir dire. The court also may question 

prospective jurors. 

The parties may challenge any prospective juror "for cause" , 

i. e . , if the juror is biased, incompetent, or related to a party or at

torney for a party or has some interest in the action. There is no 

limit to the number of "for cause" challenges which may be raised. 

On the other hand, a party generally is limited to three "peremptory" 

challenges, which do not require that the party establish cause, or 

any other reason for that matter. 

3. Opening Statements 

After a jury is selected, the parties present opening statements . 

Opening statements are not supposed to be arguments; rather, the 

parties should advise the jury of what t~e evidence will prove. After 

opening statements, the parties or the court may "invoke the rule" , 
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which simply means that nonparty witnesses are excluded from the 

courtroom while others are testifying. In addition, the witnesses are 

directed not to discuss the case with anyone other than the attorneys. 

4. Direct Examination and Cross Examination 

The plaintiffs lawyer calls her or his witness and question the 

witness. This is known as direct examination . When the plaintiffs 

lawyer has finished, the defendant's lawyer may cross-examine the 

plaintiffs witness. On cross-examination , the defendant's lawyer is 

free either to limit his questions to topics raised by the plaintiffs 

lawyer or to open a new line of questioning. When the defendant's 

lawyer has finished, the plaintiffs lawyer may redirect, or ask addi

tional questions of the same witness. On redirect examination, how

ever, the plaintiffs lawyer may ask only questions raised by the 

defendant's lawyer on cross -examination; she or he may not open a 

new line of questioning. Upon completion of redirect, the 

defendant's lawyer may recross-examine but also is limited to ques

tions raised on redirect. When both lawyers have asked all of the订

questions, the witness is excused. 

Strict rules of procedure govern the questioning of witnesses 

and the admission of evidence . The hearsay rule, for example, for

bids witnesses from testifying about facts of which they have no di

rect knowledge or information. Lawyers are forbidden to ask leading 

questions of their own witness. A question such as " Did you see the 

defendant strike the plaintiff on the evening of May l?" would be 

improper. However, the question " What did you see on or about 

6 :00 PM. on the evening of May l ?" would be acceptable. During 

the questioning of a witness, a lawyer may note his objection to ei 

ther the other lawyer's question or the witness's response. The judge 

must make a ruling to either sustain the objection as valid or 

overrule it as invalid . These objections, and the judge's subsequent 

rulings , may provide the losing party with the legal grounds on 

which to base a future appeal. Objections to a judge's ruling must 

be "timely" ; after-the-fact objections when the trial is over usually 

do not provide grounds for an appeal. 



5. Motion for Directed Verdict 

After the plaintiff presents its case-in-chief, the defendant may 

move for a directed verdict on the grounds that the plaintiff has 

failed to present sufficient evidence to justify submission of the case 

to the jury. If the motion is deni ed or reserved , the case proceeds, 

subj ec t to the defendant's ability to renew the motion at th e close of 

the ev idence. 

After the plaintiff presents its case and any motions for directed 

verdi ct by ei ther side are addressed, the defendant presents its 

case -in-c hief. At the close of the defendant's case, either party may 

move for a directed verdict. The plaintiff may present rebuttal 

evidence. 

6. Closing Argument 

After the close of all the evidence, each s ide has an opportuni

ty to present closing arguments. Because the plaintiff bears the bur

den of proof , the plaintiff is permitted to argue first and last (i.e . , 

in rebuttal to defendant's argument). The attorneys are required to 

confine their c losing arguments to th e evidence presented, along 

with its reasonable inferences . Case law rest ri cts the types of argu

ments which may be presented in closing argument. For example, 

an attorney may not express a personal belief in his c lient or his 

c li ent's case. He may not request that the jury place itself in his 

c li ent's shoes, i.e. , the so-called "Golden Rule" argument. 

7. Jury Instructions 

If the judge does not direct a verdict following th e parties're

spective presentations, the case is submitted to a jury. The judge 

instru cts the jurors on the manner in which they are expected to 

deliberate and the law that they must follow. Finally, the jurors 

retire to deliberate . Frequently, the jury has questions during the 

deliberation process. The parties and their attorneys are notified of 

such questions. There may be some discussion or debate on how 

such questions are to be answered and the attorneys may object on 

the record to the answers ultimately provided to the ju1-y . 

8. Verdict 

Once the jury's deliberations are complete, the verdict is an-
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nounced in open court. A verdict may be either a "general" verdict 

or a "special" verdict. A general verdict "finds for a party in gen

eral terms on all issues within the province of the jury to deter

mine . " On the other hand, the court might employ a "special ver

dict" which asks the jury to answer specific questions which deter

mine the disputed facts . Regardless of the form of verdict that is 

used, a separate verdict on each count must be required if reques

ted by either party . The verdict form is written and signed by the 

foreperson. 

In negligence actions, the verdict is required to be itemized 

according to economic loss, noneconomic loss, and punitive dama

ges (if awarded). In addition, damages must be itemized further 

into past and future damages. Economic damages are computed be

fore and after reduction to present value, but no other damages are 

reduced to present value. After the verdict is read, either party may 

request that the individual jurors be polled . Each juror is asked 

then to confirm that the verdict read is his or her verdict. Once the 

requested polling is complete, the jury is discharged. 

VI . Appeal 

The person who loses the case at trial has the right to appeal 

the decision. The grounds for the appeal may vary but generally fall 

into two categories. The first alleges that the judge made an error or 

errors regarding questions of law. Recall our previous discussion of 

the need for attorney to make timely objections to the judge's rulings 

on points of law. When an attorney makes such an objection and the 

judge overrules it, there is a disagreement over a point of law. That 

disagreement provides the legal grounds upon which the appeal may 

be based. The appellate court must first decide whether the trial 

judge was correct in his ruling. If the trial judge is ruled to have 

been incorrect, the appellate court must next determine whether the 

error was serious enough to warrant a new trial. In the case of a re

versible error, the appellate court concludes that the error was so 

serious that it might have adversely affected the outcome of the tri

al. In that instance, a new trial will be ordered. If the error is 

found to be a harmless error, however, the judgment of the trial 



court will be affirmed. An appellate court will frequently refuse to 

overrule the trial judge if the alleged error falls into an area commit

ted to the trial judge's discretion. In such an instance, the trial 

judge is presumed to be correct and the appellate court is precluded 

from overruling him. 

The second category of appeals, known as remittitur, occurs in 

cases in which money damages have been awarded. Such appeals 

are often based on the grounds that the award was excessive. Juries 

find it difficult to determine the proper monetary damages to be 

awarded. In a libel suit, for example, how much is a person's repu

talion worth, and how can money compensate the victim for damage 

to his reputation ? These are difficult questions to answer, and juries 

sometimes get carried away and award more in damages than is war

ranted. An appellate court may reduce the award if, in its judg

ment, the award was excessive. 

As a general rule, litigants have the "right" to one appeal of a 

trial court decision. The right to an appeal must be based on a stat

ute or it may be granted with the permission of the court. The per

son requesting the appeal is called the appellant and the person 

against whom an appeal is made is called the appellee. 

VII. Conclusion 

This article provides a general overview of the route of a civil 

lawsuit. Every lawsuit is different and the steps often vary dramatic

ally. 

(Extracted and adapted from Introduction to the law and Legal 

System of the United States by William Burnham, 2nd edition, West 

Group, 1999) 

·di此retion

自由裁量权

减免赔偿额

I. damages : money claimed by, or ordered lo be paid lo, a person as compensation for 

loss or injury . 损害赔偿金 。 指一方当事人的行为致另一方当事人的人身 、财

产或权益受损害，从而由前者向后者支付的用千赔偿或补偿的金钱 。

2. compensatory damages: an amounl awarded lo a complainant to compensale for a 

proven injury or loss; damages that repay ac tual losses . 补偿性损害赔偿金 。 指

用于补偿实际的和精神的损失 、伤害的一切损害赔偿金 。
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3. punitive or exemplary damages: damages awarded in addition to actual damages 

when the defendant ac ted with recklessness, malice, or deceit. 惩罚性赔偿金 。 指

当被告以恶意、故意 、欺诈或放任之方式实施行为而致原告受损时，原告可以

获得的除实际损害赔偿金外的损害赔偿金 。

4 . injunctive reli ef: i. e . injunc tion, a court order commanding or preventing an ac-

tion. 禁制令救济 。 即禁制令，指法院签发的要求当事人做某事或某行为或禁

止其做某事或某行为的命令 。

5 . declaratory relief : a court's decision that establishes the rights and other legal rela

tions of the parties without proviging for or ordering enforcement. 确认性救济；宣

告式救济 。 指法院仅确认当事人之间的权利及其他法律关系而未规定可予

强制执行的救济 。

6. motion to dismiss: a request that the court dismiss the case because of settlement, 

voluntary withdrawal, or a procedural defect 驳回（原告）起诉的申请。 指被告

以原告没有陈述一项法律可对之提供救济的请求，或该请求在其他方面存在

法律上的欠缺为由，申请法院驳回原告的起诉 。

7. merits: th e e lements or grounds of a claim or defense; the substantive considera

tions to be taken into account in deciding a case . 案件的实质 。

8. cross claim : i.e . cross-claim, a claim asserted between codefendants or complain

tiffs in a case and that relates to the subjec t of the original claim or counterclaim. 

交叉请求；交叉诉讼 。 指诉讼中的共同当事人之一对其他共同当事人提出的

请求，即共同被告相互之间或共同原告相互之间提出的请求 。

9. third-party complaint: a complaint filed by the defendant against a third party, al

leging that th e third party may be liable for some or all of the damages that the 

plaintiff is trying to recover from the defendant. 对第三入的起诉。 指被告对本

案当事人以外的第三人的起诉，称本案原告向被告主张的损害赔偿将可能部

分或全部由该第三人承担，因而起诉 。

IO. di scovery : compulsory disclosure , at a party's request, of information that relates 

to the 1山gation. The primary discovery devices are depositions, inte rrogatories , re

quests for admissions, and requests for production 信息披露 。 指民事诉讼中的

一种审前程序，一方当事人可以通过该程序从对方当事人处获得与案件有

关的事实与信息， 以助于准备庭审 。 主要披露的方式包括：书面证词、书面

质询、请求承认、请求出示文件等 。

11 . summary judgment: a judgment granted on a claim about which there is no genu

ine issue of material fact and upon which the movant is entitled to prevail as a 

matte r of law 简易判决 。 指当当事人对案件中的主要事实不存在真正的争
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议或案件仅涉及法律问题时，法院不经开庭审理而及早解决案件的一种方

式 。

12. deposition: a witness's out-of-court testimony that is reduced to writing(usually 

by a court reporter) for later use in court or for discovery purpose. 书面证词 。 指

证人在法庭外，依一般法律或法院诉讼规则规定，在宣誓后对口头询问问题

做出回答，并做成笔录且经正式认证后形成的证词 。

13. interrogatory: a written question (usually in a set of questions) submitted to an 

opposing party in a lawsuit as part of discovery. 书面质询 。 指诉讼一方当事人

向他方当事人用书面提出的问题（通常是一系列问题） 。

14. alternative dispute resolution: a procedure for settling a dispute by means other 

than litigation, such as arbitration, mediation, etc. 替代纠纷解决程序 。 指使用

诉讼以外的方法来解决纠纷，如仲裁、调节等 。

15. offer of judgment: a settlement offer by one party to allow a specified judgment 

to be taken against the party . 判决提议 。 指在民事诉讼中，在案件开庭审理

前，反驳对方请求的一方当事人可向对方当事人送达其解决案件的提议，

允许依照其提议中指定的金钱、财产或后果做出对其不利的判决 。

16 . voir dire : Latin French" to speak the truth" , a preliminary examination of a pro

spective juror by a judge or lawyer to decide whether the prospect is qualified and 

suitable to serve on a jury. 预先审查、对陪审员的资格审查 。 拉丁法语中意思

是＂讲真话” 。 指法官和当事人及律师对候选陪审团员通过询问来审查其是

否具备作为陪审团员的资格及适当性的程序 。

17. peremptory challenge-: one of the party's limited number of challenges that need 

not be supported by any reason, although a party may not use such a challenge in 

a way that discriminates on the basis of race, ethnicity, or gender. 无因回避 。 指

民事诉讼或刑事诉讼中的当事人可以不说明理由，拒绝或者阻止某人充任

本案陪审员 。

18 . the hearsay rule: which refers to testimony that is given by a witness who relates 

not what he or she knows personally, but what others have said, and that is 

therefore dependent on the credibility of someone other than the witness. Such 

testimony is generally inadmissible under the rules of evidence; the evidence 

rule that no assertion offered as testimony can be received unless it is or has 

been open to test by cross-examination or an opportunity for cross -examination, 

except as provided otherwise by the rules of evidence, by court rules, or by stat-

ute. 传闻证据规则 。 指证人不是以自己对某事实的亲身感知为基础，而是

就自己从别人那里听说的事实所做的陈述 。 这种传闻证据不具有可采信
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性，因为对这种证据不能通过在公开法庭上交叉询问的方式来验证其真

实性，除非证据规则、法庭裁决或法律有例外规定 。

19. directed verdict: a ruling by a trial judge taking a case from the jury because the 

evidence will permit only one reasonable verdict. 指示裁断 。 指直接依案件承

审法官的命令而对案件做出判决，因为案件的证据只能合理地得出唯一的

结论 。

20. "Golden Rule" argument: a jury argument in which a lawyer asks the jurors to 

reach a verdict by imagining themselves or someone they care about in the place 

of the injured plaintiff or crime victim. "黄金法则" ("金科玉律")型辩论 。 指

法庭辩论时律师要求陪审员将自己或家人或亲朋好友设想为案件的受害

者，并由此做出裁断 。

21. jury instruction: a direction or guideline that a judge gives a jury concerning the 

law of the case. (法官）对陪审团的指示 。 指法官就与案件有关的法律适用

问题向陪审团所作的指示，对该指示陪审团应当接受和适用 。

. 

Check Your Understanding 

Answer the following questions according to the text. 

l. What are the stages included in a civil case? 

2. What is the pleading stage of a civil case? 

3. How can a civil action be started? 

4. What is the party initiating a civil action named? 

5. What relieves can the plains tiff seek when he/ she sues the defendant? 

6. What is a declaratory relief? 

7. How can the defendant respond to the plaintiff? 

8. What proceedings are usually included in the pretrial procedure? 

9. Under what circumstances may a civil case be dismissed? 

10. What is a summary judgment? 

11. In addition to filing a suit, are there any other methods of dis put resolution? If 

yes, what are they? 

12. How can a trial be conducted? 

13. What are the grounds for an appeal? 
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Build Up Your Vocabulary 

I • Match the items in the following two columns. 

A 

I . plain tiff 

2. defendant 

3. complaint 

4. verdict 

5. motion to 

dismiss 

6. counterclaim 

7. deposition 

8. subpoena 

9. service of 

process 

10. summary 

judgment 

B 

a. the testimony of a witness reduced to writing in due form of 

law, taken by virtue of a commission or other authority of 

a competent tribunal 

b. the formal decision issued by a jury on the issues of fact 

that were presented at trial 
c. a judgment granted on a claim about which there is no 

genuine issue of material fact and upon which the movant 

is entitled to prevail as a matter of law 

d. the person who initiates a lawsuit 

e. delivery of the statement of claim or other pleadings to those 

parties named in a court or other adversarial proceeding 

f. in a civil action, the document that initiates a lawsuit 

g. a person against whom an action or claim is brought in a 

court of law 
h. a request that a civil case be dropped without a judgment 

1. a writ commanding a person designated in it to appear in 

court under a penalty for failure 

J·a claim filed in opposition to another claim, especially in a 

legal action 

k. the evaluation of evidence in the making of a decision 

II • Fill in the blanks with the words or expressions given below , changing the 

forms if necessary. 

arbitration 

voir dire 

leading question 

mediation 

peremptory challenge 

directed verdict 

alternative dispute resolution 

cross-exammat10n 

·urv selection appeal 

I. Depending on the jurisdiction, attorneys may have an opportunity to mount a chal

lenge for cause argument or use one of a limited number of — · 

2. Selected jurors are generally subjected to a system of examination whereby both the 

prosecution (or plaintiff, in a civil case) and defense can object to a juror. In 

commou law countries, this is known as 
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3. refers to several methods used to choose the people who will serve on a trial jury. 

4. Parties to a dispute may choose_— as (often) a less expensive route to follow for 

dispute resolution . 

5 · —— (also known as External Dispute Resolution in some countnes, such as Aus-

tralia) includes dispute resolution processes and techniques that act as a means for 

disagreeing parties to come to an agreement short of litigation . 

6. In _, participation is typically voluntary, and there is a third party who, as a 

private judge, imposes a resolution. · 

7. In law, a _ is an order from the judge presiding over a jury trial that one side 

or the other wins. 

8. Since a witness called by the opposing party is presumed to be hostile, cross-ex-

amination does permit . 

9 . The main purposes of_— are to elicit favorable facts from the witness, or to impeach 

the credibility of the testifying witness to lessen the weight of unfavorable testimony. 

IO . In law, an is a process for requesting a formal change to an official decision. 

Cloze 

Choose the proper word from the list below , and then fill in the blanks. 

Change the form if necessary. 

adjudicate appellate jurisdiction 

federal jurisdiction general jurisdiction 

original jurisdiction personal jurisdiction 

discretionary jurisdiction 

limited jurisdiction 

subject-matter JUnsd1ct10n 

litigant 

The primary distinctions between areas of jurisdiction are codified at a national lev

el. As a common law system, jurisdiction is conceptually divided between jurisdiction 

over the subject matter of a case and jurisdiction over the person of the —. Sometimes 

a court may exercise jurisdiction over property located within the perimeter of its powers 

without regard to h l" . over t e 1ligants; this is called Jurisdiction in rem. 

A court whose _ is limited to certain types of controversies (for example , sujts 

in ad皿ralty or sujts where the monetary amount sought is less than a specified sum) is 

sometimes referred to as a court of special jurisdiction or court of limited jurisdiction. 

A court whose subject-matter is not limited to certain types of controversy is referred 

to as a court of general jurisdiction. In the U. S. states, each state has courts of , 
most states also have some courts of limited jurisdiction. Federal courts (those operated 

by the federal government) are courts of_. 一 is divided into federal question ju-
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risdiction and diversity jurisdiction. The United States district courts may hear only cases 

arising under federal law and treaties, cases involving ambassadors, admiralty cases, 

controversies between states or between a state and citizens of another state , lawsuits in

volving citizens of different states, and against foreign states and citizens. 

Certain courts, particularly the United States Supreme Court and most state supreme 

courts, have —, meaning that they can choose 咖ch cases to hear from among all the 

cases presented on appeal . Such courts generally only choose to hear cases that would 

settle important and controversial points of law. Though these courts have discretion to 

deny cases they otherwise could —, no court has the discretion to hear a case that falls 

outside of its subject-matter jurisdiction. 

It is also necessary to distinguish between original jurisdiction and appellate juris

diction. A court of — has the power to hear cases as they are first initiated by a 

plaintiff, while a court of _ may only hear an action after the court of original juris

diction (or a lower appellate court) has heard the matter. For example, in United 

States federal courts, the United States district courts have original jurisdiction over a 

number of different matters (as mentioned above) , and the United States court of ap

peals have appellate jurisdiction over matters appealed from the district courts . The U. 

S. Supreme Court, in tum, has appellate jurisdiction (of a discretionary nature) over the 

Courts of Appeals, as well as the state supreme courts, by means of writ of certiorari . 

Translation 

Translate the following sentences into Chinese. 

l. A civil action is commenced by filing a complaint with the court. 

2. The summons shall be signed by the clerk , bear the seal of the court, identify the 

court and the parties, be directed to the defendant, and state the name and ad

dress of the plaintiffs attorney or, if unrepresented, of the plaintiff. 

3. An application to the court for an order shall be by motion which, unless made 

during a hearing or trial, shall be made in writing, shall state with particularity 

the grounds therefor, and shall set forth the relief or order sought. 

4. Parties may obtain discovery regarding any matter, not privileged, that is relevant to 

the claim or defense of any party, including the existence , description, nature , cus

tody, condition, and location of any books, documents, or other tangible things and 

the identity and location of person having knowledge of any discoverable matter. 

5. In every trial, the testimony of witnesses shall be taken in open court, unless a 

federal law, or other rules adopted by the Supreme Court provides otherwise. 
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·Jong-11叩 statute

长臂法

• in~rso几am JU-

丿''risdiction 

对人管辖权 "•"

• service of process 

诉状送达 / 

• due proqess 

正当程序

• minimum contacts 
"< 

最低限度联系
• fair play and ' 

substantial 

jus\ic'i 

公平对待与实
质公正

• avail oneself of 

利用

• foresee 

预见

·hale 

迫使......, 去，强
'" 

使
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Long-arm Statute 

A state law that allows the slate to exercise jurisdiction over an out

of-state defendant, provided that the prospective defendant has suffi

cienl minimum contacts with the forum state. 

Jurisdiction over an out-of-slate defendant is referred to as ex

traterritorial in personam jurisdiction. In personam jurisdiction, also 

known as personal jurisdiction , allows a court to exercise jurisdiction 

over an individual, and is the fundamental requirement necessary for 

a court to hear the merits of a claim. Historically, a state could exer

cise jurisdiction only within its territorial boundaries; therefore, a 

nonresident defendant could be brought into court only when service 

of process was effected while that defendant was within the bounda

ries of the state. The U. S. Supreme Court upheld this principle, and 

raised it to a constitutional level, when it stated that judgments en

tered by a court without such jurisdiction were violations of the Due 

Process Clause of the U. S. Constitution (Pennoyer v. Neff, 95 U. S. 

714 ,24 L. Ed. 565 [ 1877]). 

The requirement of physical presence within the state's bounda

ries was expanded in International Shoe Co. v. Washington, 326 U. 

S.310,66 S. Ct.154,90 L. Ed. 95(1945). In International Shoe, 

the Supreme Court held that due process required that the defendant 

have" certain minimum contacts" with the forum in order for a state 

to assert jurisdiction, and that such jurisdiction may not offend "tra

ditional notions of fair play and substantial justice". 

Since International Shoe, the Supreme Court has set forth sev

eral criteria to be used in analyzing whether jurisdiction over a non

resident is proper. These criteria require (1) that the defendant has 

purposefully availed himself or herself of the benefits of the state so 

as to reasonably foresee being haled into court in that state; (2) that 

the forum state has sufficient interest in the dispute; and (3) that ha

ling the defendant into court does not offend" notions of fair play and 



substantial justice" . 

Following the Court's lead in International Shoe, individual 

states began enacting long-arm statutes setting forth their require

ments for personal jurisdiction over nonresidents. Illinois was the 

first state to do so. Its statute (Ill. Rev. Stat. chap. ll O, para. 17 

[ 1955 ]) allowed service of process outside the state on nonresident 

individuals and corporations in actions arising out of(1) the transac

tion of any business in the state; (2) the commission of a tortious act 

within the state; (3) the ownership, use, or possession of real estate 

in the state; or (4) a contract to insure any person , property, or risk 

located in the state. The Illinois statute became a template for many 

state long-arm statutes. 

In 1963, the Uniform Interstate and International Procedure Act 

．气la飞

样板，模板
心

·promulg~te 
，丸

颁布

Uniform Laws 

统一法委员会

• ell_umerate 
产

列举，枚举

• emergence 

出现，兴起
•def缸nation

污蔑，诽谤
• reside 

was promulgated by the Commissions on Uniform Laws. The Uniform 1 位

Act was similar to the Illinois statute, but also included a provision 

authorizing jurisdiction in the event that an act or omission outside 

the state caused injury in the state. This Uniform Act also became a 

model for other states in developing their long-arm statutes. 

Since 1963 , all states and the District of Columbia have enac

ted long-arm statutes. Long-arm statutes tend to fall into one of two 

categories. The first enumerates factual situations likely to satisfy the 

minimum-contacts test of International Shoe. The second type is 

much broader: it provides jurisdiction over an individual or corpora

tion as long as that jurisdiction is not inconsistent with constitutional 

restrictions. If such a statute enumerates requirements for jurisdic

tion, the facts of the situation must fall within one of those require

ments. The court must then determine whether the procedural due 

process requirements of both the state and federal constitutions have 

been met. 

The long-arm statute has seriously been challenged with the e

mergence of the Internet. Since the late 1990s, lawsuits that center 

on Internet commercial and defamation disputes have been common

place. A key issue has been whether plaintiffs may sue and enforce 

judgment in their state of residence or whether they must file suit in 

the state where the defendant resides or has its place of business. In 
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Zippo Manufa~turing v. Zippo Dot Com , 952 F. Supp. 1119 (W. D. 

Pa. 1997) , the court announced a standard that showed promise for 

analyzing this question. 

Zippo Manufacturing, the maker of the well-known Zippo light

er, discovered that another company, Zippo Dot Com, had acquired 

”“ " the domain names zippo. com , zipponews. com , and z1ppo. 

net". From these sites, Zip po Dot Com, based in California, ran a 

news distribution service with nearly 150,000 paying customers, in

eluding some 3 , 000 in Pennsylvania, Zip po Manufacturing's state of 

incorporation. Zippo Dot Com's contacts with Pennsylvania were al

most entirely electronic, consisting of the contract filled out online 

by new customers and access agreements with seven Internet service 

providers in that state. Zippo Manufacturing sued Zippo Dot Com in 

the Western District of Pennsylvania for a variety of trademark offen

ses relating to the domain names owned by the latter. The news serv

ice filed a motion to dismiss for lack of personal jurisdiction. 

The court denied Zippo Dot Com's motion and concluded 

that the news service does do business in Pennsylvania; there

fore, jurisdiction was established . In its ruling, the court divided 

websites into three categories based on the presumption that the 

, exercise of personal jurisdiction is" 小rectly proportionate to the 

nature and quality of commercial activity that an entity conducts 

over the internet". If a defendant enters into contracts that in

volve the" knowing and repeated transmission of computer files 

over the Internet, personal jurisdiction is proper" . At the opposite 

end are situations where a defendant runs a" passive website" that 

merely contains posted information accessible to anyone. The 

third category involves interactive websites where a user can ex

change information with the host computer. In these cases, the ex

ercise of jurisdiction is determined by examining the level of in

teractivity and commercial nature of the exchange of information 

that occurs on the site. 

Owing to the different types of long-arm statutes, as well as va

rious court interpretations of these statutes, the relevant state laws 

must be examined when determining whether a prospective nonresi-



dent defendant falls under the jurisdiction of a state and may be 

brought into that state's court. 

(http :I /law. jrank . org/pages/8361/Long-Arm-Statute. html) _ 
I . long-arm statute: a statute providing for jurisdiction over a nonresident defendant 

who has had contacts with the territory where the statute is in effect. 长臂法 。 指

各州立法规定对非本州居民如果其与本州存在某种联系，则对之可行使对人

管辖权 。

2. in personam jurisdiction: a court's power to bring a person into its adjudicative 

process; jurisdiction over a defendant's personal rights, rather than merely over 

property interests. 对人管辖权 。 指法院具有约束当事人的权力；法院对被告

人所具有的管辖权而不仅仅是对财产具有约束力 。

3. due process: the conduct of legal proceedings according to established rules and 

principles for the protection and enforcement of private rights, including notice and 

the right to a fair hearing before a tribunal with the power to decide the case. 正当

程序 。

4. minimum contacts: a nonresident defendant's forum-state connections, such as bus

iness activity or actions foreseeably leading to business activity, that are substantial 

enough to bring the defendant within the forum-state court's personal jurisdiction 

without offending traditional notions of fair play and substantial justice. lnternation

al Shoe Co. v. Washington, 326 U. S. 310, 66 S. Ct. 154 (1945) . 最低限度联系 。

美国最高法院在“国际鞋业公司诉华盛顿州” 一案中确立的关于对非本州民

事被告行使对人管辖权的最低法律要求原则 。 依据该原则，如果被告与诉讼

地州有足够的或实质性的联系，从而对该案的审理不违反传统的公平对待和

实质公正的概念，则州法院对不在该州居住的民事被告有对人管辖权 。

5. fair play and substantial justice: the fairness requirement that a court must meet in 

its assertion of personal jurisdiction over a nonresident defendant to comport with 

due process. 公平对待和实质公正 。

6 . Commissions on Uniform Laws: 统一法委员会 。
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Check Your Understanding 

Mark the following statements with T for truth or F for false according to what 

you have read from Text B. 

() 1. A state may exercise jurisdiction over an out-of-state defendant if the de

fendant has minimum contacts with the forum state . 

() 2. Personal jurisdiction allows a court of a stale lo exercise jurisdiction over 

an individual's property. 

) 3. If a court e nters a judgm e nt wilhout personal jurisdiction over the 

defendant , the judgment is a violation of the U. S. Constitution. 

()4. Long-arm statutes allow a slate to have jurisdiction over a defendant 

e ven if the defendant is not within the boundaries of the state. 

) 5 . A forum state could exercise personal jurisdiction over a nonresident 

defendant as long as the forum state is interested in the defendant. 

() 6. Before the Uniform Interstate and lnternalional Procedure Act was issued 

by the Commissions on Uniform Laws in 1963, there was no state enacting 

any long-arm statute. 

() 7. The Uniform Interstate and International Procedure Act was a uniformed 

long-arm statute across the USA. 

() 8. According lo the case International Shoe, a state can exercise juris

di c tion over an out-of-state individual or corporation as long as that 

jurisdiction is nol incon sisten t with constitutional restrictions . 

()9. Under the inte rnet situation, the exe rcise of personal jurisdiction is 

delermined by examining th e leve l of interactivity and commercial 

nature of the exchange of information that occurs on the site. 

() 10 . Since the long-arm statutes are different from state to state, the relevant 

stale laws must be examined when determining whether a nonresidenl 

defendanl falls under the jurisdiction of a slate and may be brought inlo 

lhal state's court. 
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Build Your Vocabulary 

I . Give the corresponding translation of each of the following terms. 

English Chinese 

civil procedure 

诉状，诉答

interrogatory 

仲裁

voir dire 

无因回避

leading questions 

举证责任

adjudication 

禁制令

II . Put the following terms into Chinese. Some of them are not present in the 

text. 

in personam jurisdiction 

subject matter jurisdiction 

original jurisdiction 

diversity jurisdiction 

due process 

forum 

m1mmum contacts 

standards of proof 

Translation 

Translate the following sentences into English. 

in rem jurisdiction 

territorial jurisdiction 

appellate jurisdiction 

concurrent jurisdiction 

affidavit 

service of process 

class action 

litigant 

1. 民事诉讼当事人有平等的诉讼权利 。 人民法院审理民事案件，应当保障和便

利当事人行使诉讼权利，对当事人在适用法律上一律平等 。
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2. 基层人民法院管辖第一审民事案件，但本法另有规定的除外 。

3. 对公民提起的民事诉讼，由被告住所地人民法院管辖；被告住所地与经常居

住地不一致的，由经常居住地人民法院管辖。

4. 人民法院有权向有关单位和个人调查取证，有关单位和个人不得拒绝 。

5. 送达诉讼文书必须有送达回证，由受送达人在送达回证上记明收到日期，签

名或者盖章 。

·quaali 

撤销
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Gibbons v. Brown 

Florida District Court of Appeals 

716 So. 2d 868 (1998) 

r• PER CURIAM. This appeal arises from an appealable non-final or

der denying Martine Gibbons'motion to quash service of process 

and, alternatively, motion to dismiss Donna Brown's complaint. We 

have jurisdiction under Florida Rule of Appellate Procedure 9. 130 

(a) (3) (C) (i) . The appellant contends that the lower tribunal 

erred ·in denying her motion , in that the appellee's complaint failed 

to set forth sufficient allegations of ultimate fact to establish the 

Florida court's proper exercise of long-arm jurisdiction over the ap

pellant pursuant to section 48. I 93 , Florida Statutes (1997) . Conclu

ding that the allegations satisfied neither the statutory prerequisites 

nor the constitutional requirements of due process, we reverse the 

order with directions that the cause be dismissed ... 

In her complaint in Duval County Circuit Court Case No. 97-

5904, Mrs. Brown alleged I) that she is a resident of Florida ;2) that 

Ms. Gibbons has subjected herself to the personal jurisdiction of the 

Florida court by bringing a prior lawsuit in Circuit Court Case No. 

95-6244 against Clarence Brown (Mrs. Brown's husband) in Duval 

County" involving the same subject matter"; 3) that on August 24, 

1994, Mrs. Brown and Ms. Gibbons were passengers in a motor vehi 一

cle driven by Mr. Brown near Montreal, Quebec, in Canada, when 

Ms. Gibbons negligently directed Mr. Brown to turn onto and pro

ceed in the wrong direction on a one-way road ;4) that Ms. Gibbons 



owed Mrs. Brown a duty to exercise reasonable care for her safety 

while giving traffic directions to the driver of the vehicle ;5) that as a 

direct and proximate result of Ms. Gibbons'negligence, Mr. Brown 

headed the wrong way on the road and crashed head-on into another 

vehicle on a hilly curve; and 6) that as a result of Ms. Gibbons'neg

ligence, Mrs. Brown suffered injury. The plaintiff, Mrs. Brown, de

manded judgment against Ms. Gibbons for damages, post-judgment 

interest and costs, and a jury trial. 

In her motion to quash service of process and, ·alternatively, 

motion to dismiss, Ms . Gibbons stated that she is a resident of Tex

as. Noting that her 1995 civil action" arising out of the same subject 

matter" was brought against Mr. Brown, and not against Mrs. Brown, 

Ms. Gibbons challenged the allegations in the 1997 complaint as in

sufficient to establish proper service on her, and inadequate to satis

fy the strict requirements of the Florida long-arm statute. Cit辽ens

State Bank v. Winters Gov't Securities Corp .... (in light of strict con

struction to be accorded long-arm statutes, person seeking to invoke 

jurisdiction under such statute has burden of proving facts that 

clearly justify use of this method of service). 

Obtaining in personam jurisdiction over a non-resident defend

ant requires a two-pronged showing. First, the plaintiff must allege 

sufficient jurisdictional facts to bring the defendant within the cover

age of the long-arm statute, ... If that prong is satisfied, then the 

second inquiry is whether sufficient" minimum contacts" are shown 

to comply with the requirements of due process. International Shoe 

Co. v. Washington . . . . Generally speaking, Florida's long-arm statutes 

are of a class that requires more activities or contacts lo allow serv

ice of process than are currently required by the decisions of the U

nited States Supreme Court. 

As to the first part of the inquiry, Mrs. Brown contends that the 

allegations in her complaint satisfy section 48. I 93 (2) , Florida Stat

utes (1995) , which states: 

A defendant who is engaged in substantial and not isolated ac

tivity within this state, whether such activity is wholly interstate, in

trastate, or otherwise, is subject to the jurisdiction of the courts of 
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this state, whether or not the claim arises from that activity. 

The parties agree that as a general rule in Florida, a plaintiff, 

by bringing an action, subjects herself to the jurisdiction of the court 

and to subsequent lawful orders entered regarding the same subject 

matter of that action . Glass v. Layton .... (by instituting partition ac

tion, plaintiff subjected herself to jurisdiction of court, which had full 

power to adjudicate all rights of parties while parties and subject 

matter remained within court's jurisdiction) ; Edwards v. John

son ... ; Burden v. Dickman ... (probate court had personal jurisdic

tion over parents of minor who affirmatively sought court's jurisdic

tion to administer guardianship of minor's property; by petitioning 

probate court to be appointed joint guardians of property, parents 

submitted themselves to court's jurisdiction ... ; Palm Beach Towers, 

Inc. v. Korn. . . (" It is the general law of this state that when a 

plaintiff institutes an action it subjects itself to the jurisdiction of the 

court and to such lawful orders which are thereafter entered with re

spect to the subject matter of the action. ") ; Shurden v. Thomas ... 

(defendant who disputed trial court's jurisdiction over her person by 

moving to question purported service, but then on same day sued 

plaintiff in same court on same subject matter, waived service in first 

action and was estopped to question court's jurisdiction therein) . 

Mrs. Brown broadly construes this general rule to mean that by initi

ating the 1995 action, Ms. Gibbons subjected herself to Florida juris

diction with respect to any" lawful orders" that were entered subse

quently regarding" the subject matter of the action" . On the other 

hand, Ms. Gibbons notes that her prior suit was brought in 1995 , 

whereas Mrs. Brown did not file her complaint until October 20, 

1997. Although Ms. Gibbons acknowledges that her prior action a

rose from the same vehicular accident as Mrs. Brown's instant suit, 

Ms. Gibbons notes that Mrs. Brown was not a party in the earlier ac

tion. Furthermore, several years separate the filing of the two pro

ceedings. For purposes of the resolution of the question on appeal, 

we assume that the 1995 proceedings were over by the time Mrs. 

Brown brought her 1997 suit. 

In Milberg Factors, Inc. v. Greenbaum ... the Florida-based 



guarantor of debts· owed by a New York textile manufacturer to Mil

berg Factors, Inc. (a Delaware factoring and commercial financing 

corporation with its principal place of business in New York) 

brought a declaratory judgment action in Florida seeking to deter

mine the extent of the guarantor's liability. Milberg Factors ... In 

support of jurisdiction in the Florida court, the plaintiff alleged that 

Milberg had entered into five factoring agreements over a ten-year 

period with Florida-based companies, had filed U. C. C . financing 

statements in Florida, and had filed lawsuits against account debtors 

in Florida. Noting that Milberg was a foreign corporation that did not 

solicit business or maintain an office, agent, employee, or telephone 

listing in Florida, the district court found that Milberg's contacts with 

Florida were" isolated. "Milberg Factors ... Observing that an entity 

cannot control where its account debtors choose to relocate, the court 

stated that" the filing of lawsuits unrelated to this action against ac

count debtors in Florida does not subject Milberg to the jurisdiction 

of our courts" . 

Even if we assume(without deciding) that bringing an action in 

a Florida court can constitute a" substantial and not isolated activi

ty" in some instances, we nevertheless note that Mrs. Brown has not 

shown that Ms. Gibbons" is engaged" in any activity in this state 

whatsoever other than defending the present suit. A current 

defendant's prior decision to bring a suit in Florida should not act 

indefinitely as a sword of Damocles hanging perilously over the head 

of that defendant if she later challenges jurisdiction in a separate 

suit (albeit a suit arising from the same subject matter). See Fraz印

v. Frazier .. . (former wife, who lived in Connecticut, did not subject 

herself to jurisdiction of Florida court for purpose of litigating issues 

of future alimony of child support raised by former husband's coun

terclaim when she filed suit in Florida against former husband to en

force money judgments obtained in Connecticut). Given the length 

of time between the two actions and the fact that the prior suit 

named as the defendant a non-party in the instant proceedings, we 

conclude that Mrs. Brown has not alleged a satisfactory ground for 

personal jurisdiction pursuant to statutory subsection (2). The appel-
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lee does not suggest, nor do we find , that the appellant's filing the 

1995 action in the Florida court would, by itself, satisfy any of the 

alternative grounds for jurisdiction set forth in section 48 . 193 (1) 

(a) -(l)(h). 

Even if we were to find that the allegations in Mrs. Brown's 

complaint demonstrate that Ms. Gibbons" is engaged -in substantial 

activity ", then we still would have to conclude that the acts alleged 

do not satisfy the constitutional" minimum contacts" test set forth in 

International Shoe,326 U.S. at 310,and its progeny such as Harlo 

Prods. Corp. v. Case Co .... (although non-resident may appear to fall 

within wording of long-arm statute, plaintiff may not constitutionally 

apply statute to obtain jurisdiction in absence of requisite minimum 

contacts with forum state). In International Shoe, the United States 

Supreme Court stated that to subject a defendant to personal juris

diction when that person is not present within the territory of the fo

rum, due process requires the defendant to have" certain minimum 

contacts with [ the forum state ] such that the maintenance of the suit 

does not offend traditional notions of fair play and substantial jus

tice. "World-Wide Volkswagen Corp. v. Woodson ... Th " e mm1mum 

contacts" test" is not susceptible of mechanical application. "Kulko 

v. California Superior Court ... Rather, the facts of each case must 

be weighed to determine whether personal jurisdiction comports with 

"traditional notions" ... The " constitutional touchstone" of this anal

ysis is whether a defendant" purposely availed itself of the privilege 

of conducting activities" within the forum state, Hanson v. Denck

la, ... thereby invoking" the benefits and protections of the laws of 

that state ". International Shoe ... ; Burger King Corp. v. Rudze

wicz . . . When in personam jurisdiction is based on a single act, three 

criteria must be satisfied: 

First, the defendant must purposefully avail himself of the privi

lege of acting in the forum state or causing a consequence in the fo

rum state; second , the cause of action must derive from the 

defendant's activities there; third, the acts of the defendant or conse

quences caused by the defendant must have a substantial enough 

connection with the forum state to make the exercise of jurisdiction 



over the defendant reasonable. 

Suffolk Federal Credit Union v. Continental Ins. Co . . . . (a sin

gle loan transaction in Florida did not authorize specific jurisdiction 

over New York credit union/lender, in suit brought against lender by 

insurer of boat purchased by Florida resident with loan provided by 

credit union) ; McGee v. International life Ins. Co . . . . Florida courts 

have recognized that the" single most important factor to consider" in 

the analysis of due process under International Shoe is whether the 

defendant's conduct with respect to the forum state is such that the 

defendant " should reasonably anticipate being haled into court 

there. "Silver v. Levinson . . .. This" reasonable anticipation" factor 

must be viewed from the perspective of the appellant, as defendant, 

and not that of the appellee ... Given the allegations in the com- 粕

plaint, we are unable to conclude that Ms. Gibbons'1995 negligence 

action against Mr. Brown in a Florida court was a sufficient contact to 

justify in personam jurisdiction over Ms. Gibbons in the same court in 

Mrs. Brown's 1997 lawsuit. 

We certify the following matter as a question of great public 

importance pursuant to Florida Rule of Appellate Procedure 9. 030 

(a)(2)(A)(v): 

DID THE NON-RESIDENT PASSENGER/DEFENDANT IN 

ANOTHER PASSENGER'S 1997 NEGLIGENCE ACTION ARISING 

FROM AN AUTOMOBILE ACCIDENT THAT OCCURRED IN A 

FOREIGN FORUM SUBJECT HERSELF TO PERSONAL JURIS

DICTION IN A FLORIDA COURT BY INITIATING A NOW-CON

CLUDED 1995 SUIT IN THE SAME FLORIDA COURT ALLEG

ING THE NEGLIGENCE OF A DIFFERENT INDIVIDUAL (THE 

CURRENT PLAINTIFF'S HUSBAND, THE DRIVER) IN THE 

SAME AUTOMOBILE ACCIDENT? 

Absent sufficient jurisdictional allegations to show that Ms. 

Gibbons'acts satisfy the prerequisites in the Florida long-arm statute 

and the constitutional due process requirements enunciated by the 

United States Supreme Court, the order is REVERSED and the trial 

court is directed to DISMISS Mrs. Brown's complaint. 

Joanos and Lawrence, JJ., and Shivers, Douglass B., Senior 
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Judge,concur. 

(http :I /www. audiocasefiles. com/acf_cases/8852-gibbons-v

brown) 

I. Answer the following questions after reading the case. 

1. What are the facts of the case? 

2. What is the legal issue of the case? 

3. What is the rule of law or holding of this case? 

4. What arguments did the plaintiff make? And what arguments did the defendant 

make? 

5. What rules or principles have we learned from this case? 

II. Brief the case and present the case brief to the class. 
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Unit Six Tort Law 

店汀竺芒吝勹勹二勹·桑飞T~"'~:,.祀飞~::宽~气

Words and expressions: 

torts mcur tortious recover trespass 

assault battery infliction inac tion intentionally 

accidental defective catastrophic Stella Liebeck misadventure 

hospitalization inflic t wrongfully 

I • Spot dictation. Fill in the blanks according to what you hear. 

Torts are civil wrongs recognized by law as grounds for a lawsuit. These wrongs 

result in an constituting the basis for a claim by the injured party. 

While some torts are also crimes 

law is to provide 

, the primary aim of tort 

incurred and deter others from committing 

the same harms. The injured person may to prevent the 

contmuat10n of or . Among the types of damages the injured 

party may are : loss of earnings capacity, pain and suffering, and reasona-

ble medical expenses. They include both present and future expected losses. 

There are numerous specific torts including , and 

intentional infli ction of emotional distress. Torts fall into three general categories : 

; and 

wrongs which 

_ . Intentional torts are those 

would occur through their actions or 

inactions. Negligent Lorts occur when the defendant's actions were 

Strict liability wrongs do not depend on by the defendant, 

but are established when a partic ular action causes damage. 
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II • Why do we need tort law ? 

I . Listen to the first part of the passage and complete the chart. In the chart below 

li sted part of the examples given by the speaker in addressing the outcome if there were 

no legal system to deal with injuries. Fill in the chart according to what you hear. 

Actors Acts 

Auto manufacturers 

might be less careful 

Property owners 

would be penalized for their good behavior 

2. Listen to the passage again, and comple te the following sentences. 

What if we had no legal system to deal with injuries like these ? 

( I) First, people would have 

(2) Second, the vic tims of accidents would be left to their own resources to pay 

for 

(3) Third, it just would not seem fair that 

故意侵权（行为）

• ,:eprehensihle 

应受指责的
· ,tottfeasor 

侵权人

• causation 

因果关系

·liberal 

慷慨的

• the Restatement 

of Torts 

（侵权法重述）
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An Overview of Tort Law 

It is traditional to divide torts into three categories based on the 

degree of fault. 

I. Intentional Torts 

In general, intentional conduct is more morally reprehensible 

than negligent conduct, so the law tends to impose greater responsi

bility on intentional tortfeasors. Thus, the amount of compensation, 

degree of causation and the issue of who bears the burden of proof 

required will often be more liberal for the plaintiff in intentional tort 

cases than in negligence cases . The Restatement of Torts has at

tempted to formulate a general principle of intentional tort liability, 

but the overwhelming approach of courts is to consider intentional 

torts in their traditional common-law categories . Consequently, that 

is the way that the subject will be approached here. 

侵权行为的重述试图确立故意侵权责任的一般原则，但法院压倒一切的做法是将故意侵权行为纳入其传统的普通法范畴。因此，这就是我们在这里讨论主题的方式。



Battery A battery is an intentional harmful or offensive 

contact the defendant makes with the plaintiff. It does not require 

that the defendant intended a particular injury, only that the person 

intended the contact. For example, assume a victim's leg is pecul

iarly susceptible to injury because of prior injury. Not knowing this, 

the defendant kicks the victim's leg in a way that would not seriously 

injury a healthy leg, but causes serious injury in this case . The de

fendant is liable even though he did not intend an injury that seri

ous. The contact does not need to be violent. All that is required is 

harmful contact of something against the body of the plaintiff. 

Assault Assault is closely related to battery but does not 

require contact. An assault occurs when the defendant intentionally 

acts in a way that is sufficient to cause reasonable apprehension of 

an immediate battery. The required apprehension of battery must be 

such that a normal person would feel threatened. This generally 

means that the defendant must have the apparent ability to carry out 

the threat. However, actual fear on the plaintiff's part is not re

quired. Thus, a plaintiff who is too brave to he frightened can still 

recover if she perceives a threat. However, the plaintiff must be 

aware of the threatening act at the time. Generally, mere words 

alone, unaccompanied by physical act, will not be enough to estab

lish reasonable apprehension. For the threatened contact to be im

mediate, there must be a manifestation of the threatened act. Thus, 

a threat to injure someone tomorrow is not immediate. Similarly, a 

threat to shoot someone, when it is clear that no gun is present, is 

not an "immediate" threat sufficient for an assault claim. 

False Imprisonment False imprisonment is the unlawful 

confinement of a person against that person's will. The essence of 

the tort is the natural mental harm that results when one's freedom is 

restricted without justification. The defendant must intend to confine 

the person or there must be reasonable certainty that the person will 

be confined. The confinement may be a result of physical force or of 

a threat to person or property. Confinement may be the result of 

withholding or failing to provide a means of escape. The threat or 

physical barrier that restrains the plaintiff must be one that would 

.,_ 
胜诉

•im~ 

直撩的，最近的
, , I 

• falae i, 叫心11i'i.111111
i 

非法监禁
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伪
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非法侵人

·quiet title 

判决产权归属

• adverse 嘈

po8M啦10n

相反占有时效占

有 ，
·an ease'!lent by 

prescnpt1on , , “心

习惯地役权
• conversion 

非法挪用（占

用）他人财产

• , cha啦Is

动产
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restrain a reasonable person. For example, a false imprisonment 

would not occur if a person was told to stay in a room but there was 

not threat of harm or physical barrier to prevent her from leaving. A 

common use of false imprisonment is where merchants detain a per

son they suspect of shoplifting. In such cases, some states have 

passed statutes granting immunity to merchants in such circum

stances if they have probable cause to detain and do so in a reasona

ble manner. 

Trespass to Land Trespass to land involves entry onto the 

land of another. The intent requirement of trespass is only that a 

trespasser intended to enter the property. It is irrelevant whether 

she knew that the property belonged to the plaintiff, or even if she 

believed it was her own property. There is also no requirement of 

actual damages, Such damages are presumed . The strict rules of 

trespass reflect the high value placed on land ownership in feudal 

times . They also reflect that fact that at common law an action for 

trespass was the only way to determine title to land. Today that can 

be done by way of a suit to quiet title, though trespass actions are 

used even today to prevent a habitual trespasser from acquiring title 

through adverse possession or an easement by prescription—meth

ods of gaining property rights through continued usage. 

Conversion Conversion is one of the many common-law 

torts that relate to interferences with possessory interests in personal 

property , called "chattels. " It is closely associated with a "trespass 

to chattels" and is a more serious version of it. Thus, trespass to 

chattels is available for any intentional interference with personal 

property of any substantial kind, while conversion is an interference 

so serious that the value of the personable property is essentially lost 

to the original owner. Whenever personal property is wrongfully 

taken or retained, the owner is entitled to appropriate damages. The 

measure of damage is determined by the length of time the defend

ant had control over the property, whether he acted in good faith, 

how much actual damage was done, and the amount of inconven

ience inflicted upon the true owner. 

Nuisance Nuisance is the use of the defendant's land in 



such a way that it interferes with the plaintiff's use of his land . Fae

tors to be considered in nuisance suits include the frequency of the 

intrusion, the value to society of the defendant's action, and the 

plaintiff's knowledge, if any, of the nuisance when he bought the 

property. Even though nuisance is included here under intentional 

torts, the nuisance could be caused by the negligent or hazardous 

activities of the defendant, and therefore the plaintiff could proceed 

under the theories of negligence or strict liability . In addition to 

damages, the plaintiff in nuisance suit may also be awarded the 

equ itable remedy of injunction. 

Infliction of Mental Distress A person who willfully and 

intentionally causes serious mental distress to another can be held 

liable for his actions . This tort is limited to cases involving extreme 

misconduct—for example, telling a mother that her child had been 

killed when, in fact, the tortfeasor knows the child is fine. It in

volves more than hurt feelings, disappointment, or worry; there 

must be actual and severe mental anguish. Courts have· traditionally 

required that mental distress be linked with some other tort and ac

tual physical harm; however, the trend is away from both these re

quirements. Many jurisdictions now recognize the infliction of men

ta! distress as a separate tort. 

Invasion of Privacy The concept of privacy is zealously 

guarded in the United States; it is protected by the courts against 

invasion from either the government or the private sector. The first, 

invasion of privacy, covers three broad areas: (1) the intentional 

invasion of privacy by wiretapping a phone or shadowing a person, 

(2) the appropriation of a person's name or likeness without permis

sion for a advertising purposes, and (3) the unwarranted publica

tion of information about an individual's private matters. 

The second action, defamation, also concerns the issue of 

one's reputation in the community . Defamation is the injury of per

sonal reputation in the community by derogatory or defamatory com

ments . There are two distinct branches of defamation: slander , in 

which the comment is usually spoken; and libel, in which it is writ

ten or is in some permanent form. The underlying public policy is 

tal distr亟
I 
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准

• breach of a duty 

违反义务

. ,..a叨nable per

son stand叫

仑 理性人标准

• trait 

特征，显著特点
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the strong emphasis on protec ting people from malicious or untrue 

attacks on their good name in the community. Hefty damages are 

frequently awarded. 

II. Negligence 

Negligent conduct is conduct that creates an unreasonable risk 

that the injury plaintiff suffered would result . Its elements are most 

easily understood if negligence is thought of as conduct breaches a 

standard of care deemed by the law as necessary to protect others 

from unreasonable risks of harm. Negligence, then, is generally ex

pressed as a "breach of a duty . " 

There are three elements of a claim for negligence. The plain

tiff must prove: (1) breach of a duty, (2) injury caused by that 

breach, and (3) damages . Below we will consider how negligence 

and causation are defined. 

1. Breach of a Duty 

Reasonable Person Standard All people in society owe a 

duty to refrain from conduct that creates unreasonable risk of harm. 

The standard of care to which people are expected to conform is de

scribed as the " reasonable person" standard. 

This standard assumes that, if a reasonable person would have 

known the risks created by the activity, then the defendant did. 

Thus, it is a completely objective test under which subjective ele

ments, such as the intelligence, or actual lack of knowledge, of an 

individual defendant are normally not taken into account unless the 

defendant is a minor. Subjective traits of the tortfeasor may be con

sidered, but they are considered according to an objective standard. 

Thus, a defendant with a disability will not be held to the normal 

"reasonable person" standard, but to the standard of a reasonable 

person who has the defendant's disability. 

· Negligence of P 
. 

rofess1onals When negligence is applied 

to a professional, such as in a medical malpractice case, a "profes

sional version" of the ordinary reasonable person standard is applied 

in general. The standard become that of a reasonable professional in 

that field possessing the training and skills of a member in good 

standing of that profession. Just as in a negligence case involving a 



nonprofessional defendant, the standard of care in a medical mal

practice case can be established by prior court decisions and any 

applicable regulatory rules. But if the doctor follows what was ordi

nary and customary in the profession, it is rare that a court will view 

that as negligent. The standard of care is further limited in some ju

risdictions by requiring that the standard be that of reasonably quali

fied physicians in the locality where the defendant practices, though 

the trend is away from this limitation. The appropriate standard of 

care is most often determined with the assistance of expert witnes

ses, such as other doctors in the field who can give their opinion as 

to whether the care met appropriate standards. 

2. Causation in Negligence Cases 

To prove the element of causation the plaintiff must prove that 

the defendant's act, or breach of duty, was both the cause-in-fact 

and the proximate cause of his injuries. 

C ause-m-Fact C ause-m-fact 1s usually determined by ap-

plying the "but for" test. Under this test, if the plaintiff would not 

have been injured " but for" the act of the defendant, the 

defendant's act is determined to be the actual cause of the injury. 

Another standard for determining actual cause is the " substantial 

factor" test, which attempts to determine if the defendant's action 

was a substantial factor in causing the plaintiffs injury. 

Proximate Cause Despite the label `` " proximate, prox1-

mate cause has only slightly to do with proximity or nearness of the 

cause to the result. Rather it is better thought of as legal cause—the 

circumstances under which the law will recognize liability. As 

such, proximate cause may have less to do with "cause" than with 

the question of duty. · 

Courts in such situations consider the question to be one of the 

foreseeability of the >njury and usually label it a problem of proxi一

mate cause. The question is not whether the defendant in fact fores

aw the harmful results. It is sufficient if a reasonable person would 

have foreseen the harmful results. Another test that has been sug

gested is a test of the "directness". The question under this test the 

defendant's act is the proximate cause of the plaintiffs injury if there 

_ 
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is an unbroken sequence of events between the act and the harm. 

The directness test and the foreseeability test have been criticized as 

not being tests at all, but simply restatements of the scope of the 

defendant's duty. 

Intervening Cause A complicating factor in causation is 

"intervening cause. " An intervening cause is an event which occurs 

after the defendant's negligent act has occurred and which contrib

utes to the injury. If the intervening cause was the proximate cause 

of the plaintiffs injury, the defendant's act will not be considered 

the proximate cause . But if the intervening cause was foreseeable, 

the defendant will often be held liable for this additional harm. For 

example, a person who allows gasoline to spill on the sidewalk may 

be liable for the resulting harm if a third person drops a lighted cig

arette into the gas. This is because a reasonable person could fore

see such a thing happening. A defendant may even be held liable 

for injury resulting from an Act of God as long as it is foreseeable. 

m. Strict Liability 

Some torts impose liab山ty for injury caused without regard to 

fault. In such instances, it is said that " strict liability" is im

posed. Strict liability has traditionally been imposed on defendants 

engaged in especially dangerous activities that cause injury, but in 

recent years it has been imposed based on a social policy judgment 

that the risk of injury should be placed on a particular category of 

defendants, such as manufacturers of products. 

1. Abnormally Dangerous Activities 

Strict liability was first applied in cases involving owners of 

dangerous animals. The theory was later expanded to cover abnor

mally dangerous activities. The origin of the doctrine as applied to 

dangerous activities is the famous English case of the Rylands v. 

Fletcher, which imposed strict liability on the owner of a water res

ervoir that broke through a mine shaft and flooded adjacent land. In 

determining whether an activity is abnormally dangerous, courts 

have considered the degree of risk of some harm, the likelihood that 

the harm that results from it will be great, the inability to eliminate 

the risk by exercise of reasonable care, the extent to which the ac-



tivity is not a matter of common usage, the inappropriateness of the 

activity to the place where it is carried on, and the degree to which 

the dangerous nature of the activity outweighs any value of the activ

ity to the community. To the extent that each of these factors is ra

ted high, a given activity is more likely to be declared eligible for 

strict liability treatment. 

2. Products Liability 

Strict liab山ty is applied commonly to dangerously defective or 

unsafe products. It was pioneered by California Supreme Court de

cision in 1963 and the Second Restatement of Torts§402A in 

1964. Under this concept, the manufacturer and any seller of a 

product are strictly liable for any product they make or sell that is 

"in a defective condition unreasonable dangerous. " Limitations on 

this sweeping liability are that (1) it applies only to merchant sell

ers , meaning sellers who regularly deal in the product, and (2) the 

product must not have been altered after it left the seller's control 

and must be used in a normal and proper manner. The manufactur

er can be held liable even if it was not negligent in manufacturing 

the product and the retail seller can be held liable for what are man

ufacturing and design problems even though it was in no way in

volved in the manufacturing or design process. 

(Extracted and adapted from Introduction to the Law and Legal 

System of the United States by William Burnham, 2nd edition, West 

Group, 1999) 

1. The Restatement of Torts: the products of the American Law Institute. The dis

course is conducted principally through Member Consultative Groups, and focuses 

on tentative drafts produced by Reporters—who are distinguished scholars and 

teachers of the subject, and whose job is to study the cases and develop draft re

statements of doctrine which can be said to represent the view of the majority of 

courts. This so-called "black letter" law is explained or qualified by "Comments" 

and "Caveats," and may directly or indirectly influence a court's statement of the 

rule of law in a case before the court. 《 侵权法重述》 ，是由美国法律研究院整

理、颁布的，对美国各部门法的权威表述和分析 。
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2. adverse possession: the acquisition of title to real property by continuous posses

sion for the prescribed period of time. The underlying philosophy (for the doctrine 

of adverse possession) is basically that land use has historically been favored over 

disuse, and therefore he who uses land is preferred in the law to the one who does 

not, even though the latter is the rightful owner. 相反占有、时效占有 。 是取得

不动产所有权的一种方式，指非法占用不动产一段时间后，取得此项不动产

的所有权，目的是防止土地荒芜 。

3. an easement by prescription: an easement created by the open, notorious, unin

terrupted, hostile, and adverse use of another's land for 20 years or for a period 

set by statute called also prescriptive easement. 习惯地役权，指为自己土地的利

益而使用他人土地的权利 。

4. standard of care: the degree of care which a reasonable person would take to pre

vent an injury to another. 谨慎责任的标准 。

5 . Act of God: a severe event caused by forces of nature, without the possibility of 

prevention by humans—such as earthquake, tornado, hurricane, etc. 自然灾害，

不可抗力 。

Check Your Understanding 

Answer the following questions according to the text. 

1. What is battery? What is its basic requirement? 

2. How does assault differ from battery? 

3. What is false imprisonment? What is its essence ? 

4. What is trespass to land ? Why do you think the restrict rule is applied to trespass 

to land ? 

5. What is nuisance ? What factors should be considered in nuisance suits? 

6. What areas does invasion of privacy cover? 

7. What are the elements of a negligence claim? 

8. Explain reasonable person standard. 

9. What do courts consider when determining whether an activity is abnormally dan

gerous? 

10. What are the limitations on products liability ? 
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Build Up Your Vocabulary 

I • Match the items in the following two columns. 

A 
B 

a. close relationship of a plaintiff's injury to the defendant's 

action 
b. unlawful confinement of a person against that person's 

will 

c . the desire to cause a certain result or to an act with sub

stantial knowledge that an injury will result 

4. assault d. civil responsibility as de termined by judge or jury 

5. false imprisonment e. the act of entering another's land without permission 

1 . intent 

2 . negligence 

3. proximate cause 

6. trespass 

7. nuisance 

8 . defamation 

9 . liability 

10 . tort 

f. a civil wrong or private injury not based in contract law 

g. breach of a duty that proximately caused an injury 

h. the act of pulling a person in reasonable apprehension of 

imminent (immediate) bodily injury 
i . the unreasonable use of property so as to harm another 

j. holding up of a person to ridicule, scorn or contempt in a 

respectable and considerable part of the community 

D • Fill in the blanks with the words or expressions given below, changing the 

form if necessary. 

battery 

stric t liability 

misconduct 

breach one's duty 

cause 

negligent 

offensive 

intentional tort 

fault 

trespass 

I. While an intentional tort is a purposeful ac t meant to harm another, a 

tort occurs when one simply fails to pay attention and therefore harms another per

son or thing. 

2 . As a trial lawyer, I take pride in my job . I consider it an honor to help people who 

are injured through no of their own, get justice they deserve by holding 

wrongdoers accountable . 

3 . An arises when a person intends to commit the wrongful act which re-

suits in injury . 

4. A committee at the law school that produced such champions of the First Amend

ment as Justices Oliver Wendell Holmes, Jr. , Louis D. Brandeis, and William J. 
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Brennan, Jr. , announced plans Monday to draft a speech code that would ban 

and harassing language and punish professors and students who violate 

the rules. 

5 . Self defense as to can consist only of engaging in physical contact with 

another person in order to prevent the other person from themselves engaging in a 

physical attack. 

6. It shall be unlawful, except as provided herein, for any person to upon 

or attach a boat or other device to any privately owned dock erected along the 

shores of any public or private waters within this State. 

7. A grieving husband who took on his wife's legal battle for compensation for alleged 

medical negligence after she died of breast cancer has won a High Court ruling 

that doctors to her. 

8. A male nurse who sexually harassed colleagues and mistreated patients is found 

guilty of 

9. mandates that responsibility for some accidents automatically rests with 

the defendant rather than the plaintiff. 

10 . Fire investigators will spend today sifting through the fire -damaged production 

studio owned by TV star Rove McManus in Melhoume's inner east to determine 

the of the blaze . 

Cloze 

Choose the proper word from the list below , and then fill in the blanks. 

foreseen 

unreasonable 

mtent10nally 

fault 

actor 

motive 

conduct 

risk of harm 

wrongful 

burden 

risks 

harm 

Fault is usually a necessary element of liability equation. It is not enough that 

one has caused to another, ethically, we find it difficult to justify liability 

unless the actor's was somehow culpable. One is not required —in most 

cases -to insure others against the inherent in socially accepted conduct. 

But the requisite "fault" need not be narrowly defined, nor need the be 

subjectively aware that his conduct carries an unacceptable . Clearly, if 

one harms another, or knows (or is presumed to know) that his conduct 

creates a substantial certainty of harm, liability naturally follows . (actual 

or inferred) can thus be an element of fault. However, "fault" also includes con-
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duct where no harm was intended or even , where an ordinary person 

should have foreseen that such conduct created an risk of harm to others. 

According to Learned Hand's classic formula, conduct is if the burden of 

alternative conduct which would have prevented the harm is less than the foreseeable 

probab山ty and gravity of the harm. In measuring this we may consider 

the necessity and utility of the harm-producing conduct as compared to its alterna

tives. Thus, 1 may lie m mere y creating an unnecessary or unreasonable 

risk, however unknowingly. In this sense, one can find a fault element even in 

some forms of so-called strict liability. 

Translation 

Translate the following sentences into Chinese. 

I. General Principle 

(I) One who invades the right of privacy of another is subject to liability for the 

resulting harm to the interests of the other. 

(2) The right of privacy is invaded by: 

A. unreasonable intrusion upon the seclusion of another, as stated in 652B; or 

B. appropriation of the other's name or likeness, as stated in 652C; or 

C. unreasonable publicity given to the other's private I让e, as stated in 652D; or 

D. publicity that unreasonably places the other in a false light before the 

public, as stated in 652E. 

2. One engaged in the business of selling or otherwise distributing food products who 

sells or distributes a defective food product under§2, 3, or 4 is subject to liabil

ity for harm to persons or property caused by the defect. Under§2 (a) a harm

causing ingredient of the food product constitutes a defect if a reasonable consumer 

would not expect the food product to contain that ingredient. 

3. The Restatement of Torts defines the common law cause of action for "trespass" as 

follows: 

One is subject to liability to another for trespass, irrespective of whether he 

thereby causes harm to any legally protected interest of the other, if he intention

ally 

A. enters land in the possession of the other, or causes a thing or a third per

son to do so, or 

B. remains on the land, or 

C. fails to remove from the land a thing which he is under a duty to remove. 
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4. The Restatement (Second) of Torts§525 prnvides that: 

One who fraudulently makes a misrepresentation of fact, opinion, intention or law 

for the purpose of inducing another to act or to refrain from action in reliance upon 

it, is subject to liability to the other in deceit for pecuniary loss caused to him by 

his justifiable reliance upon the misrepresentation. 

·amorphous 

难归类的

·public nuisance 

公共滋扰
, 
寸• pnvate nuisance 

私人滋扰
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Nuisance Law 

"Nuisance" is one of those amorphous concepts in the law 

which cannot be concisely defined and is often misunderstood and 

misused. At one time or another, it has, as William Lloyd Prosser 

says, meant all things to all persons. The principal sources of con

fusion are (1) a tendency toward indiscriminate use of the term and 

(2) a failure to recognize and to focus upon the fact that it is in es

sence merely a form of ac tion for particular kinds of harm with spe

cial rules as to when and how that harm may be redressed . It is the 

interest of plaintiff which has been invaded, and not the conduct of 

the defendant, which determines whether an action for nuisance will 

lie. Liability for interference with such a protected interest may be 

based upon defendant's intent to interfere, negligence, strict liab止

ity for abnormally dangerous activities, or occasionally upon viola

tion of a statute. But the character of defendant's activity or conduct 

is irre levant in distinguishing nuisance from other torts; it is the na

ture of the harm to plaintiff to which one must look. Indeed, strictly 

speaking, nuisance may not be a tort at all, but merely a category 

of certain types of harm. Unfortunately, there are a number of cases 

in which the term "nuisance" is used improperly and unnecessari

ly, as where plaintiff is actually being (or ought to be) permitted to 

recover under some other tort theory. 

To understand nuisance at all, it is essential to bear in mind 

the distinction between public nuisance and private nuisance . 

p· r1vate Nmsance P 1·d roper y conce ive , a pnvate nu1一

sance is a thing or activity which substantially and unreasonably 



interferes with the possessor's use and enjoyment of his land or an 

interest therein . 

This interference may occur in an infinite variety of ways. For 

example, there may be a physical effect upon the land itself, such 

as by vibration, objects hurled upon it, destruction of crops, flood

ing, or pollution of its water or soil. Or it may consist of a disturb

ance of the comfort, convenience or health of the occupant, as by 

foul odors, smoke, dust, insects, noxious gases, excessive noise, 

excessive light or high temperatures, and even repeated telephone 

calls. Under proper circumstances it may even extend to conditions 

on adjoining land which impair the plaintiff's mental tranquility by 

the fear or offensive nature of their mere presence, such as a house 

of ill repute, a contagious disease hospital, stored explosives, or a 

VICIOUS animal. 

The important thing to remember is that the interference must 

be with the use and enjoyment of plaintiff's interest in land. Similar 

interferences which affect plaintiff only personally, and do not affect 

his use and enjoyment of his land, may be some other tort but they 

are not a private nuisance. 

It will be seen that th-~re are situations in which nuisance will 

be a concurrent remedy with trespass to land, which, recall, pro

tects one's right to exclusive possession against physical invasions. 

An interference with that right frequently will also be an interference 

with the use and enjoyment of the land . At one time, a trespass had 

to be direct; if defendant merely set forces in motion which eventu

ally resulted in an invasion of the land, the remedy (if any) was in 

nuisance. And trespass could not be maintained for invasions of air

borne gases and particles not visible to the naked eye. On the other 

hand , nuisance, a form of the action of case, required proof of fault 

and actual damages; trespass did not. In its modern form, trespass 

requires proof of fault, but may be direct or indirect, and it has 

been held that microscopic particles wafted on the breeze may con

stitute a trespass . Thus, trespass and nuisance are now more often 

concurrent remedies than in earlier times . 

Public Nuisance A public nuisance is so different from a 

~ute 

妓院

,. • m1oroaoop1c 

非用显微镜不；

可见的

• waft 
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亵渎

• riparian owner 

河岸所有人
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private one that it is unfortunate that the term nmsance" is applied 

to both. Public and private nuisances are separate and distinct 

wrongs which developed independently. The area of overlap be

tween them is not very great, and is largely accidental. 

A Public nuisance is an act or omission which obstructs or cau

ses inconvenience or damage to the public in the exercise of rights 

common to all. It is fundamentally a catch-all collection of minor 

crimes, originally common law and now largely legislative in origin, 

to be redressed by criminal prosecution. "It includes interferences 

with the public health, as in the case of a hogpen, then keeping of 

diseased animals, or a malarial pond; with the public safety, as in 

the case of the storage of explosives, the shooting of fireworks in the 

streets, harboring a vicious dog, or the practice of medicine by one 

not qualified ; with public morals, as in the case of houses of prosti

tution, illegal liquor establishments, gambling houses, indecent ex

hibitions, bullfights, unlicensed prize fights, or public profanity; 

with the public peace, as by loud and disturbing noises, or an opera 

performance which threatens to cause a riot; with the public com

fort, as in the case of bad odors, smoke, dust and vibration; with 

public convenience, as by obstructing a highway or a navigable 

stream , or creating a condition which makes travel unsafe or highly 

disagreeable, or the collection of an inconvenient crowd; and in ad

dition , such unclassified offenses as eavesdropping on a jury , or be

ing a common scold 

The interest or right which is interfered with must be one which 

is common to the public as a class, and not merely that of one per

son or even a group of citizens (except by statute in a few states 

where interference with the rights of a substantial number of persons 

is sufficient, even though no public right as such is involved). The 

pollution of a river is only a private nuisance insofar as it interferes 

with the rights of the riparian owners to make use of the water; but 

if it also kills the fish or impairs a public water supply it is to that 

extent a public nuisance. 

In addition to broad, general criminal public nuisance stat

utes, all statutes have a number of specific provisions declaring 



certain things (e. g. bawdy houses, certain plants, houses where 

narcotics are sold, mosquito breeding grounds) to be public nui-

sances. 

A private citizen has no civil remedy for the harm he has sus

tained as a result of a public nuisance if that harm is of the same 

kind as that suffered by the general public, even though he may 

have been harmed to a greater degree than others. A criminal prose

cution is the exclusive remedy. But an individual who has sustained 

damage particular to him, different in kind from that of the public, 

may maintain a tort action for his damages. Thus, where dynamiting 

has thrown a large boulder onto a public highway, members of the 

public who use the highway (even those who use it much more fre

quently than most) have no action for the inconvenience caused by 

the obstruction . But a motorist who collides with the boulder has 

sustained damage of a kind different from that of the general public, 

and so may sue for his personal injuries. 

Where a public nuisance interferes with plaintiff's use and en

joyment of his land, it is a private nuisance as well. And since this 

injury is particular to his and different in kind from that suffered by 

the public, he may sue for his damages under either theory. Usually 

it is preferable to rely on the public nuisance theory, since in such ~ I 

cases certain defenses (prescriptive rights, laches, statute of limita

tions) are not available. 

Basis of Liab山ty: Fault. Notwithstanding some early cases to 

the contrary, nuisance liab山ty is not absolute. Absent a statute, 

defendant's interference with plaintiff's protected interest must have 

been intentional, reckless, negligent, or the result of an abnormally 

dangerous activity such that principles of strict liability will apply. 

The requisite intent, if that is the theory of liability, is similar to 

that of other intentional torts, and it is sufficient if defendant crea

ted the condition or continued his conduct after he acquired knowl

edge of actual harm, or a substantial certainty of future harm, to 

plaintiff's interest. 

Thus, attempts which some have undertaken to distinguish nui

sance from, for example, negligence liability reflect a fundamental 

妓院
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misconception. Nuisance is a type of harm; negligence is one basis 

on which liability for that harm may be imposed. 

In addition, nuisance liability may be based upon violation of a 

statute, and in such cases (within constitutional limits) there will 

be no need to find fault or some to her basis beyond the require

men ts of the statute to support nuisance liability. 

Substantial Interference. Nuisance liability requires some sub

stantial interference with the interest involved. Where the physical 

condition of property is affected, it is not too difficult to distinguish 

the substantial from the insubstantial. This is not always so, howev

er, in cases of personal inconvenience, annoyance, or discomfort. 

Generally, the standard is that of the ordinary member of that com

munity with normal sensitivity and temperament. Similarly, plaintiff 

cannot, by devoting his land to an unusually sensitive use, make a 

nuisance out of conduct on defendant's adjoining premises which 

would otherwise be relatively harmless. Beyond this, whether or not 

the harm is substantial is a question of fact. 

Reasonableness of Defendant's Conduct. Not only must the in

terference with plaintiff's interest be substantial; it must also be un

reasonable to bear it, or to bear it without compensation. This bal

ancing process, weighing the respective interests of plaintiff and de

fondant, is of course required in any event where the basis of liabil

ity is negligence. A similar balancing process is used in determining 

whether an activity is "abnormally dangerous" such that strict lia

bility is appropriate. But in the case of a nuisance, it is also a pre

requisite to liability for harm which is intentionally inflicted. In 

effect, defendant has a privilege to cause substantial harm to an in

terest of the plaintiff which would otherwise be protected by the law 

of nuisance if, on balance, his conduct is reasonable under all the 

circumstances. 

This reasonableness test may be applied to public nuisances, 

unless there is a statute which establishes the standard of conduct 

(i. e. makes something a · nuisance per se) and therefore precludes 

further inquiry into the reasonableness of defendant's activity. But 

the primary application of the requirement is in cases of private nui-



sance. 

The rationale behind the reasonableness requirement is that in 

a crowded society, some accommodation to the activities of others is 

necessary. Some activities are socially useful (particularly those re

lating to industry, commerce and trade) , or at least do not deserve 

to be prohibited or unduly burdened , and therefore will be tolerated 

even though they impinge to some extent on others and on the tran

quility, comfort, and quiet enjoyment of their land. At the same 

time, some activities may fairly be required to bear the cost of the 

harm they cause, where the cost is reasonable under all the circum

stances. 

The balancing process by which reasonableness is determined 

is not unlike that used to determine whether conduct is negligent. 

Essentially, the nature and gravity of the harm is balanced against 

the burden of preventing it and the utility of the conduct. More spe

cifically, among the many factors which may be relevant are: 

(l) th e extent and durat10n of the interference; (2) the character 

of the harm; (3) the social value of plaintiff's use of his land, or 

to her interest invaded; (4) the burden to plaintiff of preventing the 

harm; (5) the social value of defendant's conduct, both in general 

and to the particular community; (6) the motive of the defendant; 

(7) the burden and feasibility of defendant preventing or mitigating 

the harm; and (8) the nature of the locality and the suitability of 

the activities or uses of the land being made by defendant and plain

tiff. With respect to the latter, the dominant character of a neigh

borhood or area may be an important factor in determining what ac

tivities are reasonable and what a nonconforming plaintiff must rea

sonably endure—a sort of judicial zoning. 

Remedies. The usual private remedy for nuisance is an action 

for damages. In cases of permanent nuisance (that is, of a type 

which probably will continue indefinitely) , all damages must be ob

tained in one action. If the nuisance can be abated, plaintiff gener

ally recovers all damages incurred up to the time of the trial. If de

fendanl then fails to abate it (a continuing nuisance) , the further 

invasion of his interest constitutes a new nuisance for which another 
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action may be brought. In cases of continuing and threatened nui

sances, if plaintiff has no adequate remedy at law (which frequently 

is the case where real property is involved) equitable relief may be 

sought. When an injunction is requested, the court will undertake a 

further balancing process, taking into account the relative economic 

hardships which will result to the parties form the granting or denial 

of the injunction, as well as the interest of the public in the contin

uation of the defendant's enterprise. Thus, the court may find 

defendant's conduct so unreasonable that he must pay damages but 

not so unreasonable as to justify an injunction, compliance with 

which might require an unreasonably high expenditure of funds to 

abate or the ceasing of the activity altogether. 

In addition, there is a limited self-help privilege to enter upon 

defendant's land to abate a nuisance. Usually notice to defendant 

and his refusal to act is first required. Only reasonable force may be 

used, and plaintiff may be subject to criminal or civil liability for 

1 unreasonable or unnecessary damage, persona injunes, or a breach 

of the peace. 

Defenses. Legislation authorizing a particular activity or use of 

land (e.g. zoning laws, licenses) may be used to establish that it is 

not a nuisance . Generally, however, the courts have tended to con

strue narrowly the authority given to include only reasonable con

duct. 

While it is no defense to an action for nuisance that others are 

also contributing to the harm, each defendant is ordinarily liable on

ly for the damages which he has caused. However, it is consistently 

held that a defendant will be liable where his conduct along with the 

activities of several other persons combine to create a nuisance, even 

though neither defendant's activity nor that of any of the others, by 

itself, would have been sufficient. 

Contributory negligence, assumption of risk , and the doctrine of 

avoidable consequences are defenses to the same extent as in other tort 

actions . 

Defendants in nuisance cases have often alleged that plaintiff 

assumed the risk because he "came to the nuisance" by purchasing 



and moving to land next to an existing and operating source of inter

ference. The cases generally have not supported this defense, at 

least where plaintiff purchased the land in good faith and not for 

purposes of litigation. Absent a prescriptive right, which requires 

actual harm to the property for a certain period of time, defendant 

cannot require surrounding land to endure his nuisance- at least not 

without compensation. A purchaser is entitled to the reasonable use 

and enjoyment of his property the same as anyone else. Neverthe

less, "coming to the nuisance " may be one factor to be considered 

in determining the reasonableness of defendant's conduct or activity, 

and also in determining whether plaintiff has suffered damage (since 

the purchase price of the land may reflect the existence of the nui

sance.) 

(Extracted and adapted from West Nutshell Series: Torts, by 

Eduward J. Kionka, West Group, 1992) 

1 . William Lloyd Prosser(1898-1972) ,Dean of the College of Law at UC Berkeley 

from 1948 to 1961. Prosser authored several editions of Prosser on Torts, universal

ly recognized as the leading work on the subject of tort law for a generation and 

still widely used today (now in its 11th Ed山on) . Furthermore, in the 1950s, Dean 

Prosser became Reporter for the Second Restatement of Torts. 

2. prescriptive right: a right obtained by prescription, e . g. after a nuisance has been 

continuously in existence for 20 years, a prescriptive right to continue it is acquired 

as an easement appurtenant to the land or which it exists. 时效权 。

3 . contributory negligence: the act or omission amounting to want of ordinary care on 

part of complaining party, which, concurring with defendant's negligence, is prox

imate cause of injury. 被害人本身的过失；共同过失 。

4 . assumption of risk: the doctrine of assumption of risk means legally that a plaintiff 

may not recover for an injury to which he assents, i.e. that a person may not re

cover for an injury received when he voluntarily exposes himself to a known and 

appreciated danger. 自冒风险原则 。

5. the doctrine of avoidable consequences : a doctrine which imposes duty on person 

叨ured to minimize damages . 可避免结果原则 。
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Check Your Understanding 

Mark the following statements with T for truth or F for false according to what 

you have read from text B. 

() 1 . An action for nuisance is based upon both the interest of plaintiff which has 

been invaded, and the conduct of the defendant. 

2. A private nuisance is an interference with not only the plaintiff's personal 

right but also his use and enjoyment of his land. 

() 3. In an nuisance action, fault and actual damages shall be proved. 

() 4. A public nuisance has so much in common with a private nuisance that 

they both use the same term "nuisance". 

) 5. A public nuisance is an interference with the interest or the right of the 

public at large . 

() 6. An individual can not be granted any civil remedies for the damage caused 

to him by a public nuisance, no matter how great the damage is, unless the 

damage is different in kind from that of the public. 

() 7. In a nuisance action , the plaintiff shall prove not only there is substantial 

interference with his interest or right, but also that it is unreasonable to 

bear it. 

() 8. The balancing process determines the reasonableness of a particular activity 

by weighing the nature and gravity of the harm against the burden of pre

venting it and the utility of the conduct. 

) 9. An action for damages is the only remedy for nuisance. 

) 10. It is a defense that plaintiff purchases and moves to land next to an existing 

and operating source of interference. 

Build Up Your Vocabulary 

I • Give the corresponding translation of each of the following terms. 

English Chinese 

prescriptive right 

干预他人的权益

redress 

共同过失
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(continued) 

English Chinese 

sustain 

独占权

a wrong 

不作为

assumption of risk 

人身伤害

II • Put the following terms into Chinese. Some of them are not present in the text. 

public nuisance 

basis of liability 

a tort act10n 

cause in fact 

remote cause 

superseding cause 

reasonable care 

de facto tort 

Translation 

private nuisance 

consequential injury 

cause of action 

proximate cause 

intervening cause 

per se 

feasibility 

illegal omm1ss10n 

Translate the following sentences into English. 

1. 民事行为被确认为无效或者被撤销后，当事人因该行为取得的财产，应当返

还给受损失的一方 。 有过错的一方应当赔偿对方因此所受的损失，双方都有

过错的，应当各自承担相应的责任 。

2. 因产品质量不合格造成他人财产、人身损害的，产品制造者、销售者应当依法

承担民事责任 。 运输者、仓储者对此负有责任的，产品制造者、销售者有权要

求赔偿损失 。

3. 饲养的动物造成他人损害的，动物饲养人或者管理人应当承担民事责任；由

于受害人的过错造成损害的 ，动物饲养人或者管理人不承担民事责任；由于

第三人的过错造成损害的，第三人应当承担民事责任 。

4. 我国 《 民法通则 》既规定了过错责任，也规定了无过错责任 。 过错责任是依据

行为人的过错而规定其应承担民事法律责任，基于过错责任原则所定的债权

行为必须具备行为人的过错和其行为的违法性、损害事实、违法行为与损害

事实的因果关系等四个构成要件 。 而无过错原则则根本不考虑行为人是否

有过错，只要符合法律规定的特定行为，有损害事实，就应承担责任 。
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5. 因产品存在缺陷造成人身、他人财产损害的，受害人可以向产品的生产者要求

赔偿，也可以向产品的销售者要求赔偿。 属千产品的生产者的责任，产品的销

售者赔偿的，产品的销售者有权向产品的生产者追偿。 属千产品的销售者的责

任，产品的生产者赔偿的，产品的生产者有权向产品的销售者追偿。

-
·feeillot 
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Spur Industries , Inc. v. Del E. Webb 

Development Co. 

Supreme Court of Arizona 

494 P.2d 700(1972) 

CAMERON, Vice Chief Justice. From a judgment permanently 

enjoining the defendant, Spur Industries, Inc. from operating a cat

tie feedlot near the plaintiff Del E. Webb Development Company's 

Sun City, Spur appeals . . . We feel that it is necessary to answer 

only two questions. They are: 

1 . Where the operation of a business, such as a cattle feedlot, is 

lawful in the first instance, but becomes a nuisance by reason of 

a nearby residential area, may the feedlot operation be enjoined 

in an action brought by the developer of the residential area? 

2. Assuming that the nuisance may be enjoined, may the developer 

of a completely new town or urban area in a previously agricul

tural area be required to indemnify the operator of the feedlot 

who must move or cease operation because of the presence of the 

residential area created by the developer? 

The area in question is located in Maricopa County, Arizona, 

some 14 to 15 miles west of the urban area of Phoenix. In 1956, Spur's 

predecessor in interest, H. Marion Welborn and the Northside Hay 

Mill and Trading Company, developed feedlots, about one-half mile 

south of Olive Avenue . . . The area is well suited for cattle feeding and 

in 1959, there were 25 cattle feeding pens or dairy operations within a 

7-mile radius of the location developed by Spur's predecessors ... 



In May of 1959, Del Webb began to plan the development of 

an urban area to be known as Sun City. For this purpose, the Mari

nette and the Santa Fe Ranches, some 20,000 acres of farmland, 

were purchased for $15,000,000 or $750 per acre. This price was 

considerably less than the price of land located near the urban area 

of Phoenix ... 

By September 1959, Del Webb had started construction of a 

golf course south of Grand A venue, and Spur's predecessors had 

started to level ground for more feedlot area . In 1960, Spur pur

chased the property in question and began a rebuilding and expan

sion program extending both to the north and south of the original 

facilities . . . 

Accompanied by an extensive advertising campaign, homes 

were first offered by Del Webb in January, 1960, and the first unit 

1 
to be completed was south of Grand Avenue and approximately 2 — 

2 

miles north of Spur. By 2 May 1960, there were 450 to 500 houses 

completed or under construction. At this time, Del Webb did not 

consider odors from the Spur pens a problem, and Del Webb con

tinued to develop in a southerly direction, until sales resistance 

became so great that the parcels were difficult if not impossible to 

sell ... 

By December 1967, Del Webb's property had extended south 

to Olive Avenue, and Spur was within 500 feet of Olive Avenue to 

the north . . . Del Webb filed its original complaint alleging that in 

excess of 1,300 lots in the southwest portion were unfit for develop

ment for sale as residential lots because of the operation of the Spur 

feedlot. 

Del Webb's suit complained that the Spur feeding operation 

was a public nuisa~ce because of the flies and the odor which were 

drifting or being blown by the prevailing south to north wind over 

the southern portion of Sun City . At the time of the suit, Spur was 

feeding between 20, 000 and 30,000 head of cattle, and the facts 

amply support the finding of the trial court that the feed pens had 

become a nuisance to the people who resided in the southern part of 
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Del Webb's development. The testimony indicated that cattle in a 

commercial feedlot will produce 35 to 40 pounds of wet manure per 

day, per head, or over a million pounds of wet manure per day for 

30 ,000 head of cattle, and that despite the admittedly good feedlot 

management and good housekeeping practices by Spur, the resulting 

odor and fli es produced an annoying if not unhealthy situation as far 

as the senior c itizens of southern Sun City were concerned. There is 

no doubt that some of the citizens of Sun City were unable to enjoy 

the outdoor living that Del Webb had advertised and that Del Webb 

was faced with sales resistance from prospective purchasers as well 

as strong and persistent complaints from the people who had pur

chased homes in that area. 

Where the injury is slight, the remedy for minor inconven

iences lies in an action for damages rather than in one for an injunc

tion . Moreover, some courts have held, in the "balancing of con

veniences" cases, that damages may be the sole remedy. 

We have no diffi culty, however, in agreeing with the conclu

sion of the trial court that Spur's operation was an enjoinable public 

nuisance as far as the people in the southern portion of Del Webb's 

Sun City were concerned. 

It is clear that as to the citizens of Sun City, the operation of 

Spur's feedlot was both a public and a private nuisance. They could 

have successfully maintained an action to abate the nuisance. Del 

Webb, having shown a special injury in the loss of sales, had a 

standing to bring suit lo enjoin the nuisance. The judgment of the 

trial court permanently enjoining the operation of the feedlot is af

firmed. 

In the so-called "coming to the nuisance" cases, the courts 

have held that the residential landowner may~ot have relief if he 

knowingly came into a neighborhood reserved for industrial or agri

cultural endeavors and has been damaged thereby. [ In Dill v. Ex

cel Packing Company, 183 Kan. 513 ( 1958 ), the Kansas Supreme 

Court said, ] "People em ployed in a city who build their homes in 

suburban areas of the county beyond the limits of a ci ty and zoning 

regulations do so for a reason. Some do so to avoid the high taxation 



rate imposed by ci ties, or to avoid special assessments for street, 

sewer and water projects. They usually build on improved or hard 

surface highways, which have been built either at state or county 

expense and thereby avoid special assessments for these improve

ments. It may be the case that they desire to get away from the con

gestion of traffic, smoke, noise, foul air and the many other annoy

ances of city life . But with all these advantages in going beyond the 

area which is zoned and restricted to protect them in their homes, 

they must be prepared to take disadvantages. " 

Were Webb the only party injured, we would feel justified in 

holding that the doctrine of "coming to the nuisance" would have 

been a bar to the relief asked by Webb, and, on the other hand, 

had Spur located the feedlot near the outskirts of a city and had the 

c ity grown toward the feed lot, Spur would have to suffer the cost of 

abating the nuisance as to those people locating within the growth 

pattern of the expanding city ... 

There was no indication in the instant case at the time Spur 

and its predecessors located in western Maricopa County that a new 

city would spring up, full-blown, alongside the feeding operation 

and that the developer of tha t c ity would ask the co urt to order Spur 

to move because of the new city. Spur is required to move not be

cause of any wrongdoing on the part of Spur, but because of a prop

er and legitimate regard of the courts for the rights and interests of 

the public. 

Del Webb, on the other hand, is entitled to the relief prayed 

for (a permanent injunction) , not because Webb is blameless, but 

because of the damage to the people who have been encouraged to 

purchase houses in Sun City. It does not equitably or logically fol

low, however, that Webb, being entitled to the injunction, is then 

free of any liability to Spur if Webb has in fact been the cause of the 

damage Spur has sustained. It does not seem harsh to require a de

veloper, who has taken advantage of th e lower land values in a rural 

area as well as th e availability of large tracts of land on which to 

build and develop a new town or city in the area, to indemnify those 

who are forced to leave as a result. 
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Having brought people to the nuisance to the foreseeable detri

ment of Spur, Webb must indemnify Spur for a reasonable amount 

of the cost of moving or shutting down. It should be noted that this 

relief to Spur is limited to a case wherein a developer h邸， with for

eseeability, brought into a previously agricultural or industrial area 

the population which makes necessary the granting of an injunction 

against a lawful business and for which the business has no ade

quate relief. 

It is therefore the decision of this court that the matter be reman

ded to the trial court for a hearing upon the damages sustained by the 

defendant Spur as a reasonable and direct result of the granting of the 

permanent injunction. Since the result of the appeal may appear novel 

and both sides have obtained a measure of relief, it is ordered that 

each side will bear its own costs. 

Affirmed in part, reversed in part, and remanded for further 

proceedings consistent with this opinion. 

predecessor in interest: a person who previously held the rights or interests currently 

held by another. 先前所有人 。

I • Answer the following questions. 

1. What was the lower court's judgment? 

2. What are the issues of this case? 

3. Why does the appellate court affirm the trial court's decision to enjoin the nui-

sance? 

4. Why does the appellate court order Webb to indemnify Spur? 

5. Which part of the trial court's decision is reversed? 

6. Explain the meaning of" ... , it is ordered that each side will bear its own costs" 

(the last line of the second paragraph from the bottom of the opinion) ? 

II • Brief the case and present the case brief to the class. 
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Unit Seven Contract Law 

气一．． 一 -夕m屿t-Q妇血胄 - 
Words and expressions : 

junk mail solici tation Visa card fine-print flip 

burger fleet subject matter General Motors 

the United Auto Workers partnership law tort law trespasser 

be liable for interfere negligently pedestrian 

I . Listen to the passage carefully and decide whether the following statements 

are True or False according to what you hear. 

() l. Contract law deals with all kinds of promises and agreements we make every 

day. 

) 2 . Contract law governs the employment contract, but not the agreement be

tween a company and its union. 

) 3 . The agreement between the partners of a law firm is a contract, therefore is 

controlled by the general contract law. 

() 4 . Like property law and tort law , contract law is a private law. 

) 5. The difference between contract law with the other two areas of private law 

is : con tract law deals with the future, while property law handles the pres

ent, and tort law looks to the past. 

II . Spot dictation. Listen to the passage and fill in the blanks with the words 

you hear. 

Contract law is initially concerned with determining what promises the law will 

enforce or recognize as creati ng legal rights. In the United States, a 1s 
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enforceable if it is made as a bargained exchange for some legally sufficient . 

This requires agreement between the contracting parties, which may take the form of 

an by one party and an by the other. The agreement may be either 

or oral and thus be an contract. If a promise evolves not from 

or written words but from the parties'or a combination of words and conduct, 

it is characterized as an contract. Promises resulting from either express or 

implied agreements can be . 

·U咄示ID C云iimer":.,
戛

cial Code(UCC) 

《统一商法典》

·consumer protec

lion law 

消费者（权益）

承诺

• consideration 

对价

• meeting of the 

minds 

合意

• objective test 

客观标准

• 8l1Slgn 

指定
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The Common Law of Contracts 

Contract law in America originated in the English common law 

courts and remains today largely governed by common law. Howev

er, state and federal statutes play an increasing role. For example, 

every state has adopted most or all of the Uniform Commercial Code 

(UCC) which sets out a standardized set of rules for many types of 

commercial agreements, such as the sale of goods. In addition, fed

eral and state governments have created consumer protection laws 

which regulate many consumer transactions. The result is a mix of 

common law and federal and state statutes. 

I • Formation of Contracts 

A contract is a promise between two or more parties that the 

law recognizes as binding by providing a remedy in the event of 

breach. The common law states that for promises to be enforceable 

there must be "mutual assent" between the parties. Mutual assent 

exists if there was an offer and an acceptance of the offer, supported 

by mutual consideration. When focusing on offer and acceptance, it 

is common to refer to the parties as the "offeror" and the "offer

ee. " Although mutual assent is frequently referred to as a "meeting 

of the minds" and courts speak freely of the "intent" of the parties, 

actual subjective intent is irrelevant. Instead, an objective test is 

used and the intent that a reasonable person would infer from a 

party's words and acts is assigned to the parties. 



1. Offer and Acceptance 

An offer is a manifestation of willingness to enter into a bargain 

so made as to justify another person in understanding his assent to 

that bargain is invited and will conclude it. An offer must be suffi

ciently definite such that, if accepted, there would be a sufficient 

basis for determining the existence of a breach and for giving an 

appropriate remedy. An offer must specify essential elements such 

as quantity and price. The offeror must manifest an intent to give 

the offeree the power to " close" the deal by accepting the offer. 

The offeree accepts the offer by agreeing to the proposed bargain. 

At common law the acceptance must be a "mirror image" of the of

fer; that is, the acceptance cannot add terms or change any terms of 

the offer. If it does, then it is not an acceptance at all, but a rejec

tion of the original offer and a counteroffer. 

The common law makes a distinction between "bilateral" con

tracts (where the offeror seeks acceptance through a promise of per

formance) and "unilateral" contracts (where the offeror seeks ac

ceptance through actual performance) . The offeror, as the master of 

the offer, may prescribe the method by which the offer will be ac

cepted. If the offeror does not specify the mode of acceptance, the 

offeree can accept in any manner and by any medium reasonable in 

the circumstances. In a unilateral contract, where the offer specific

ally invites acceptance by performance, the offer can be accepted 

only by full performance. However, this rule may cause unfair re

suits by allowing the offeror to receive partial performance and then 

revoke the offer before the acceptance is complete. Consequently it 

is generally held that once the offeree has started to perform, the of

fer becomes an "option contract" which cannot be revoked until the 

offeree has had a chance to perform. 

The power to accept an offer does not belong to the offeree for

ever. The period of acceptance can be terminated by lapse, rejec

tion, revocation, or the death of a party. Often the offer specifies 

the amount of time in which the offer may be accepted by the offer

ee. If the offeree does not accept within that time, the offer has 

lapsed, and the offeree can no longer exercise the power to accept 

willingneea 

意愿表示

·bargain 

交易

• ,appropriate 

适当的

• specify 

明确规定

• 函nor image 

＂镜像规则”

• rejection 

拒绝接受要约

• counteroffer 

反要约

• bilateral contract 

双务合同
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contract 

单务合同
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• mode , of acceptJ 

ance 

承诺的方式
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方法；手段
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选择权合同
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• revocation 

撤销；取消
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·mailbox rule 

＂邮箱规则”
• "illu的ry" pro-

and close the deal. If no period is specified in the offer, it lapses 

after a reasonable time or until the offeror revokes the offer. What is 

a reasonable time depends on the circumstances. 
m1se 

“虚幻＂的允诺
Before the offeree accepts or rejects the offer, the offeror can 

terminate the offeree's power of acceptance by revoking the offer. A 

revocation sent by the offeror is effective upon receipt by the offer

ee. Thus the issue of when the acceptance becomes effective may be 

an important question in determining if the offeror still has the pow

er to revoke the offer or if it has already been accepted. The com

mon law follows the " mailbox rule" , whereby the acceptance be

comes effective upon mailing the acceptance. Since the acceptance 

is effective when mailed, the contract is concluded at that time. 

• pre人~e:i:isting'duty

既有义务规则
• extorted , 

勒索的；敲诈的
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2. Consideration 

Generally, no promise is enforceable unless it is supported by 

consideration. Consideration is a bargained-for exchange between 

the promisor and the promisee. "Promissee" refers to the person 

benefiting from a given promise, while the "promisor" is the person 

who made the promise and is being called on to carry it out. Gener

ally, anything that is given in exchange for a promise will constitute 

consideration, as long as it was bargained for. Thus, a promise or 

performance given by the promisee to the promisor must be sought 

by the promisor in exchange for his promise and given by the prom

isee in exchange for that promise . One situation affected by the con

, • sideration requirement is a promise to make a gift. Such a promise 

is usually unenforceable . This is because the whole nature of a gift 

is that the promisor wants nothing in return for the promise. There

fore, the mere fact that the promisee gave something to the promisor 

does not in itself satisfy the requirements of consideration. 

A promise which appears to promise something, but in fact 

does not commit the promisor to anything at all, is known as an 

"illusory" promise and is insufficient consideration . Consideration 

may be absent when the promise is in exchange for performing a 

"pre-existing duty". A promise to do something that is already le

gally required is not valid consideration for a new promise . The pre

existing duty rule seeks to prevent extorted modifications of con-



tracts. Promissory estoppel provides that reliance on a promise can 

make the promise binding or enforceable to some extent, even with

out consideration, but only if it was foreseeable to the promisor that 

the promisee would rely on the promise. 

3. Formal Requirements 

Once there is mutual assent supported by consideration , an en

forceable contract exists. There is no requirement for any formal 

ceremony to make the agreement "official, " no requirement for a 

seal, and, in some cases, no requirement that the contract even be 

in writing. However, some types of contracts are required to be in 

writing under the "Statute of Frauds. " 

(I) The Statute of Frauds 

All of the states (except Louisiana) have adopted a close form 

of the English Statute of Frauds (1677) , which requires that certain 

types of contracts be in writing in order to be enforceable. The pri

mary purpose of the Statute of Frauds is to ensure that certain con

tracts are not enforced unless there is sufficient proof that the contract 

exists. There are four types of contracts that typically fall within the 

Statute of Frauds and must therefore be in writing. These are A. a 

suretyship contract (a contract to answer for the debt or obligation of 

another) , B. a contract to transfer or buy any interest in land, C. a 

contract that cannot be performed within one year of its making, and 

D. a c~ntract for the sale of goods worth more than $500. 

Under both the common law and the UCC, the Statute of 

Frauds requires that the writing must be " signed by the party 

against whom enforcement is sought. " This generally means that the 

signature must be written on a paper copy of the contract. 

(2) The Paro! Evidence Rule 

A frequent problem occurs when a contract has been reduced to 

writing, but one of the parties claims that their actual agreement in

eluded a term which is not in the writing. The "parol evidence rule" 

generally prohibits the introduction of extrinsic evidence that contra

dicts terms of a written contract. The purpose of the parol evidence 

rule is to promote certainty by preventing written agreements from be

ing contradicted by less reliable accounts of the agreement and by en-

• · promis印可 一组top
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实际上；事实上
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couraging parties to make their written agreements complete . 

The parol evidence rule applies only to extrinsic agreements 

that were made prior to or contemporaneous with the written agree

ments. It does not bar evidence that the contract was orally modified 

after the writing. It also does not prevent the introduction of evi

dence that would show that no valid contract exists or that the con

tract is voidable, so parties may show evidence of fraud, duress, 

lack of consideration, or anything else that would make the contract 

void or voidable. 

II • Grounds for Nonperformance of Contracts 

1. Mistake 

The parties to a contract are excused when they entered into 

the contract due to a mutual mistake of fact as to a basic assumption 

on which the contract was made which has material effect on the 

performances due under the contract, so long as the party seeking 

relief from the contract did not assume the risk of the mistake when 

the contract was made. However, in cases of unilateral mistake, i. 

e. , only one party has made a mistake, contract law does not gener

ally provide the party with relief from the consequences of the uni

lateral mistake unless there was some sort of fraud or bad faith by 

the other party. 

2. Changed Circumstances: Impossibility and Frustration of 

Purpose 

A party might also be released from a contract where, through 

no fault of the parties, the performance has become impossible or 

the principal purpose of one of the parties in entering into the con

tract has become frustrated. In some cases, the performance has not 

become literally impossible, but unforeseeable circumstances have 

made performance extremely costly or burdensome. This is known 

as "impracticability" , and the modern trend is to release a party 

from a contract if performance becomes extremely impracticable. 

But impracticability requires that the economic loss be both substan

tial and unforeseen at the time the contract was made. Likewise, 

frustration of purpose occurs when a change in circumstances makes 

one party's performance virtually worthless to the other. 



3. Lack of Capacity: Minors and Mental Incapacity 

Persons lacking legal capacity include those who are too young 

(below the age of majority) or mentally incompetent. A person who 

lacks the legal capacity to enter into an agreement can be released 

from the duty to perform . 

A minor may enter into a contract, but may disaffirm the con

tract at any time during minority or within a reasonable time after ma

jority, even if the other party has fully performed. To disaffirm a 

contract, the minor has only to indicate an intent not to be bound by 

the contract. Like a minor, a person who is mentally infirm lacks le

gal capacity. A person lacks capacity who, because of mental disease 

or defect, does not have the ability to understand the contract. A 

contract is voidable by a party who contracted while mentally infirm. 

4. Duress and Undue Influence 

A contract entered into under duress is voidable at the option 

of the victim of the duress. If the victim has already performed, 

damages or other suitable relief may be obtained in court. Duress is 

an action that compels another to do something that person would 

not otherwise do, so there can be no mutual assent when duress is 

present. Duress can be committed by violence, imprisonment, 

wrongful taking and keeping of a person's property, or the threat if 

any of those acts. Undue influence is like duress in that it involves 

pressure on a party. But it is generally invoked only when someone 

takes advantage of the party's particular vulnerability to pressure. 

5. Misrepresentation 

A party to a contract that was procured by misrepresentation or 

concealment may avoid the contract. Only misrepresentation of fact, 

not of opinion, qualify, and the victim of the misrepresentation must 

have justifiably relied on the misrepresentation. Generally the mis

representation must have been intentional. But if it concerns a ma

terial fact, unintentional misrepresentation may be sufficient. 

6. Unconscionability 

A party may be excused from performance under a contract if 

the contract is found to be unconscionable. A contract may be un

conscionable if there was an absence of meaningful choice on the 
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part of one of the parties together with contract terms which are un

reasonably favorable to the other party. If a contract is found to be 

unconscionable, the court may refuse to enforce the unconscionable 

part or the whole contract, or may reform the contract so that it is 

no longer unconscionable. 

7. Illegal Contracts and Contracts Against Public Policy 

A contract that involves illegal subject matter or illegal means of 

performance is void for illegality. In addition, courts have found con

tracts void simply because they are against public policy of the state . 

m. Contract Breaches and Remedies 

1. Breach and Repudiation 

Traditionally a party who has not performed by the time that 

performance is due has breached. Today, the other party does not 

always have to wait until performance is due to see whether the first 

party will breach. When one party clearly communicates unwilling

ness or inability to perform the contract and the threatened breach is 

material, the other party may treat this potential breach as a "repu

diation" of the contract. When one party repudiates, the other party 

may suspend performance and may sue for damages immediately as 

if a breach had already occurred. However, repudiation must be 

unequivocal, so there is no repudiation if one party merely states 

vague doubts about willingness or ab山ty to perform or if circum

stances make it appear that performance may ·not be forthcoming. 

Nevertheless, since such circumstances may give the other party 

reasonable ground for insecurity, the other party may demand an 

assurance of due performance. 

2. Remedies for Breaches of Contracts 

The most common kind of relief that is awarded in a suit for 

breach of contract are " expectation damages, " so called because 

they seek to remedy the unfulfilled expectations of a party by awar

ding an amount of money that will put the aggrieved party in the 

same position that party would have been if the contract had been 

fully performed . But the award will not compensate for all losses 

that the aggrieved party may sustai n from the breach. The injured 

party is under an obligation to take reasonable steps to mitigate or 



minimize the damages. In addition, damages are not recoverable for 

loss that the party in breach did not have reason to foresee as a 

probable result of the breach when the contract was made. 

Another possible remedy for a breach of contract is specific 

performance. Specific performance is an equitable remedy in which 

the court orders the breaching party to perform duties under the con

tract. This remedy is usually used only where remedies at law will 

not adequately compensate the innocent party for the breach of the 

contract. Usually, if the contracted-for item is unique and irre

placeable, the legal remedy is not adequate. 

In some contract cases, "restitution" may be ordered as an eq

uitable remedy. Restitution is based on the principle that one person 

is accountable to another on the ground that otherwise he would un

justly benefit or the other would unjustly suffer loss. The purpose is to 

place the parties back in the positions they were before the contract. 

In cases where there is no contract, but the defendant has 

nonetheless been enriched by the plaintiffs action , the plaintiff may 

recover unde r "quasi-contract" . Despite the terminology, quasi

contractual recovery has nothing to do with contracts. Such recovery 

comes from duties imposed by the law as a means of ensuring justice 

by preventing one party from being unjustly enriched at the expen

ses of another. 

(Extracted and adapted from Introduction to the law and legal 

System of the United States by William Burnham,2nd edition, West 

Group, 1999 ) 

• - re忒ttution

返还；恢复原状

• accountable 

应负责任的

• enrich 

1 . Uniform Commercial Code (U CC) : a uniform law that governs commercial trans

actions, including sales of goods, secured transactions, and negotiable instru

ments . This code has been adopted in some form by every state. 《统一商法典》，

涉及商业交易的各个方面，包括货物买卖、担保交易及商业票据等 。 美国各

州均以某种形式采纳了该法 。

2. consumer protection law: a state or federal statute designed to protect consumers 

against unfair trade and credi t prac tices involving consumer goods, as well as to 

protect consumers against faulty and dangerous goods. 消费者（权益）保护法 。 旨
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在保护消费者在购买和使用消费品中不受不公正交易、不公正信贷和不受假

冒伪劣、有危险性商品等损害的法律 。

3. mutual assent: agreement by both parties to a contract, usually in the form of offer 

and acceptance. 双方意思表示一致；合意 。

4. meeting of the minds: actual assent by both parties to the formation of a contract. 

合意，指合同当事人对合同内容和条款相互同意 。

5. objective test: also objective theory of contract, the doctrine that a contract is not 

an agreement in the sense of a subjective meeting of the minds but is instead a se

ries of external acts giving the objective semblance of agreement. 客观标准，也称

契约之客观理论 。 并非允诺人心目中的契约含义，而是通情达理的受允诺人

于其处境中所理解的含义 。

6. mirror image : the common-law principle that for a contract to be formed, the terms of 

an acceptance must correspond exactly with those of the offer. "镜像规则＂ 。 指根据

普通法，承诺的内容必须严格地与要约保持一致，否则不能成为有效的要约。

7. option contract: a contract made to keep an offer open for a specified period, so 

that the offeror cannot revoke the offer during that period. 选择权合同 。 指订立

使某一要约在某一特定期间有效，且要约人不得撤销的合同 。

8. mailbox rule: the principle that an acceptance becomes effective and binds the of

feror once it has been properly mailed. "邮箱规则” 。 是关于承诺生效时间的

规则，指一项承诺一经发出就产生效力 。

9. pre-existing duty : the rule that if a party does or promises to do what the party is 

already legally obligated to do, or refrains or promises to refrain from doing what 

the party is already legally obligated to refrain from doing, the party has not in

curred detriment. 既有义务规则 。 是合同法上的一项规则，指如果一方当事

人履行或允诺履行其本应履行的义务，该当事人并未因此而遭受损害 。 其中

本应履行的义务，既可以是作为的义务，也可以是不作为的义务 。 既有义务

规则的运用，意味着履行既有义务的允诺并不构成合同的有效对价 。

10. promissory estoppel: the principle that a promise made without consider.ation may 

nonetheless be enforced to prevent injustice if the promisor should have reasona

bly expected the promisee to rely on the promise and if the promisee did actually 

rely on the promise to his or her detriment. 允诺的不容否定；不得自食其言；

允诺性禁反言。 指允诺人相信对方将由千信赖其允诺作出某项实质性的作

为或不作为，所受允诺人确实因此作出某项作为或不作为，且作出的允诺不

得否定或取消，以免给对方造成损害 。

11 . Statute of Frauds: the Statute (based on the English Statute of Frauds) designed 
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to prevent fraud and perjury by requiring certain contracts to be in writing and 

signed by the party to be charged. 《 防止欺诈法》 。 指美国继受英国 《防止欺

诈法》而形成的法律。 该法的目的在千通过规定某类合同必须采用书面形

式且由当事人或其授权代理人的签字而防止欺诈或伪证行为 。

12. Parol Evidence Rule: the principle that a writing intended by the parties to be a 

final embodiment of their agreement cannot be modified by evidence that adds to 

varies, or contradicts the writing. 口头证据规则 。 根据此项规则，当事人签订

书面合同以之为最终正式协议时，合同条款不得因此前的书面或口头协议

而变更或推翻，但不排除与书面合同并无抵触的口头证据 。

13. extrinsic evidence: evidence relating to a contract but not appearing on the face 

of the contract because it comes from other sources, such as statements between 

the parties or the circumstances surrounding the agreement. 外部证据；旁证。

指并非包含于协议、契约等文件中的，而是从其他来源所得的证据，如当事

人的陈述、订约时的情况等 。

14. quasi-contract: an obligation imposed by law because of the conduct of the par

ties, or some special relationship between them, or because one of them would 

otherwise be unjustly enriched. 准合同；准契约 。 指为了防止发生不当得利而

由法律设定的合同义务 。

Check Your Understanding 

Answer the following questions according to the text. 

I. How is a contract defined in this article? Do you have other definitions? 

2. What is "mirror image" in the American contract law ? 

3. What is the difference between a bilateral contract and a unilateral contract? 

4. What is an option contract? What does it imply? 

5. When does a revocation become effective, and when is the contract concluded? 

6 . What is consideration? 

7. Why is the promise to make a gift unenforceable ? 

8 . Does a contract have to be in writing to be enforceable? Why or why not? 

9. What is the parol evidence rule ? 

10. When one party of a contract repudiates, what can another party do? 

11. What remedies are available to the innocent party when there is a breach of contract? 

12. ls quasi-contract a contract? Why is it termed this way? 
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Build Up Your Vocabulary 

I • Match the items in the following two columns. 

A 

l . acceptance 

2. breach of contract 

3. consideration 

4 . duress 

5. incapacity 

6 . offeror 

B 

a. a person who makes an offer 

b. a manifestation of assent by the offeree to be bound to the 

terms of the offeror 

c . inducement to contrac t 

d. a doctrine in which a non -contractual promise may be 

made enforceable to avoid an injustice 

e. a contract in which one party promises to do or refrain 

from doing something in re turn for actual performance 

by the other party 

f. a binding agreement in which the owner agrees to sell 

the property to a prospective purchaser, at a spec市ed

price, within a stated period of time 

7. option contract g. a defense to contract liability, such as being too young 

8. promissory estoppel h . a reference to the action of one person which compels an-

other to do something that he or she would not otherwise 

do 

9 . unconsc10nab1hty i. lack of sophisticat10n m commercial transact10ns 

10. unilateral contract j . the failure, without any legal excuse, to perform part 

or all of a contrac t 

k. doc trine that allows courts to protec t the weaker party 

m a contract 

II • Fill in the blanks with the words or expressions given below , changing the 

form if necessary. 

counteroffer expec tat10n damages 

misrepresentation mutual assent 

revocation specific performance 

impossibility 

rejection 

minor 
. . 

rest1tut10n 

I . are compensation awarded for the loss of what a person reasonably antici-

pated from a transaction that was not completed . 

2 . Only if the money damage remedies will not suffice to provide a sufficient remedy 
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for the victim of a contract breach can be obtained. 

3. The making of a impliedly manifests a rejection of the offer and therefore 

terminates the offer. 

4. If an offeree receives information from a reasonably reliable source which indicates 

that the offeror no longer intends to be bound by the terms of the offer, then this is 

effective as a of the offer. 

5. To establish a right to , a plaintiff must prove that the defendant was un-

justly enriched and that this unjust enrichment was created at the plaintiff's 

expense or by violating the plaintiff's rights. 

6. A is an assertion which is not in accord with the facts. 

7. refers to agreement by both parties to a contract, usually in the form of 

offer and acceptance. 

8 . A refusal to accept a contractual offer is a . 

9. Those below the "age of majority are called and allowed to disaffirm 

the contracts they make. 

10. Increased or unexpected difficulty and expense do not usually qualify as an 

and thus do not excuse performance. 

Cloze 

Choose the proper word from the list below , and then fill in the blanks. 

bilateral contract 

offer 

promise 

consideration 

option 

unilateral contract 

counteroffers meeting of the minds 

oral contracts performance 

A contract is an agreement with specific terms between two or more persons or 

entities in which there is a promise to do something in return for a valuable benefit 

known as . Since the law of contracts is at the heart of most business deal

ings, it is one of the three or four most significant areas of legal concern and can in

volve variations on circumstances and complexities. The existence of a contract re

quires finding the following factual elements: a. an ; b. an acceptance of 

that offer which results in a ; c . a promise to perform; d. a valuable con-

sideration (which can be a or payment in some form) ; e. a time or event 

when performance must be made (meet commitments) ; f. terms and conditions for 

performance , including fulfilling promises; g. performance, if the contract is "unilat-

l" A era . is one in which there 1s a promise to pay or give other considera-

tion in return for actual (I will pay you $500 to fix my car by Thursday; 
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the performance is fixing the car by that date.) A is one in which a prom

ise is exchanged for a promise. (I promise to fix your car by Thursday and you prom

ise to pay $500 on Thursday . ) Contracts can be either written or oral, but 

are more difficult to prove and in most jurisdictions the time to sue on the contract is 

shorter (such as two years for oral compared to four years for written) . In some cases 

a contract can consist of several documents, such as a series of letters, orders, offers 

and . There are a variety of types of contracts: "conditional" on an event 

occurring;" joint and several, " in which several parties make a joint promise to per

form, but each is responsible; "implied," in which the courts will determine there is 

a contract based on the circumstances . Parties can contract to supply all of another's 

requirements, buy all the products made, or enter into an to renew a con

tract. The variations are almost limitless. Contracts for illegal purposes are not en

forceable at law. 

Translation 

Translate the following sentences into Chinese. 

1. An offer by a merchant to buy or sell goods in a signed writing which by its terms 

gives assurance that it will be held open is not revocable, for lack of consideration, 

during the time stated or if no time is stated for a reasonable time, but in no event 

may such period of irrevocability exceed three months; but any such term of assur

ance on a form supplied by the offeree must be separately signed by the offeror. 

2. If the court as a matter of law finds the contract or any clause of the contract to 

have been unconscionable at the time it was made the court may refuse to enforce 

the contract, or it may enforce the remainder of the contract without the uncon

scionable clause, or it may so limit the application of any unconscionable clause 

as to avoid any unconscionable result. 

3. Rejection or counter-offer by mail or telegram does not terminate the power of ac

ceptance until received by the offeror, but limits the power so that a letter or tele

gram of acceptance started after the sending of an otherwise effective rejection or 

counter-offer is only a counter-offer unless the acceptance is received by the offer

or before he receives the rejection or counter-offer. 

4. A promise which the promisor should reasonably expect to induce action or for

bearance on the part of the promisee or a third person and which does induce such 

action or forbearance is binding if injustice can be avoided only by enforcement of 

the promise. The remedy granted for breach may be limited as justice requires. 
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Consideration 

The fact that a promise has been made does not mean the ' • 

promise can or will be enforced. Under Roman law, a promise was 

not enforceable without some sort of cause—that is, a reason for 

making the promise that was also deemed to be a sufficient reason 

for enforcing it. Since the beginning of the common law tradition in 

England , good reasons for enforcing informal promises have been 

held to include something given as an agreed-on exchange, a bene

fit that the promisor received, and a detriment that the promisee in

curred. Over time, these reasons came to be referred to legally as 

cons1derat10n. 

Thus, for centuries, it has been said that no informal promise 

is enforceable without consideration. Consideration is usually de

fined as the value (such as money) given in return for a promise 

(such as the promise to sell a stamp collection upon receipt of pay

ment ) . Often , consideration is broken down into two parts: 

(I) something of legal value must be given in exchange for the 

promise , and ( 2 ) there must be a bargained-for exchange. The 

"something of legal value" may consist of a return promise that is 

bargained for. If it consists of performance, that performance may 

be (I) an act (other than a promise) ; (2) a forbearance (a re

fraining from action) ; or (3) the creation, modifi cation, or de

struction of a legal relation . For example, Ann says to her son, 

"When you fini sh painting the garage, I will pay you $ 100. " 

Ann's son paints the garage. The act of painting the garage is the 

consideration that creates the contractual obligation of Ann to pay 

her son $100. Suppose, however, that Ann says to her son, "In 

consideration of the fact that you are not as wealthy as your broth

ers, I will pay you $500. " This promise is not enforceable, be

cause Ann's son has not given any consideration for the $, 500 

promised. Ann has simply stated her motive for giving her son a 
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gift. The fact that the word consideration is used does not, alone, 

mean that consideration has been given. 

Legal Sufficiency of Consideration 

For a binding contract to be created, consideration must be le

gaily sufficient. To be legally sufficient, consideration for a promise 

must be either legally detrimental to the promisee (the one receiving 

the promise) or legally beneficial to the promisor (the one making 

the promise) . Note that legal detriment is not synonymous with ac

tual (economic) detriment. A person can incur legal detriment in 

either of two ways: (1) by doing or promising to do something that 

he or she had no prior legal duty to do or (2) by refraining from or 

promising to refrain from doing something that he or she had no pri

or legal duty to refrain from doing (that is, by forbearance) . 

Suppose that Sally owns the right to use the name "The Stone

house Restaurant. "Kate offers Sally $5 ,000 to stop using the name 

for her restaurant, and Sally agrees. The consideration flowing from 

Sally to Kate is a promise to refrain from doing something that Sally 

is legally entitled to do—that is , use the name " The Stonehouse 

Restaurant" for her restaurant. The consideration flowing from Kate 

to Sally is the promise to pay a sum of money that need not other

wise be paid. 

Adequacy of Consideration 

Adequacy of consideration refers to the fairness of the bargain. 

In general, a court will not question the adequacy of consideration if 

the consideration is legally sufficient. Under the doctrine of freedom 

of contract, parties are normally free to bargain as they wish. If 

people could sue merely because they had entered into an unwise 

contract, the courts would be overloaded with frivolous suits. In ex

treme cases, a court of law may consider the adequacy of considera

tion in terms of its amount or worth because inadequate considera

tion may indicate fraud, duress, undue influence, or a lack of bar

gained-for exchange. It may also reflect a party's incompetence (for 

example, an individual might have been too intoxicated or simply 

too young to make a contract). Suppose David has a house worth 

$100,000 and he sells it for $50,000. A $50,000 sale could in-



如ate that the buyer unduly pressured David into selling or that Da

vid was defrauded into selling the house at far below market value. 

(It might also indicate that David was in a hurry to sell.) 

In an equity suit, courts will more likely question the adequacy 

of consideration . (Actions at law allow for remedies that consist of 

some form of compensation. Actions in equity allow for such reme

如s as specific performance, injunction, and rescission.) In an 

equity suit, the defendant must show that the transaction was not 

unconscionable, that is, generally speaking, so one sided under the 

circumstances as to be unfair—and that consideration was ex

changed . Adhesion contracts, for example, may be held uncon

scionable. These contracts are written for the benefit of one of the 

contracting parties only-the dominant party. The adhesion contract 

(ordinarily a form contract) is presented to the other party, who 

must either agree to the dominant party's terms or put aside the 

deal. The adhesion contract is characterized by little, if any, actual 

bargaining between the parties. 

Settlement of Claims or Disputes 

The compromise of a doubtful claim is supported by considera

tion so long as the claim is pressed in good faith and is the subject 

of a bona fide dispute. It is sufficient that the parties entering into 

the settlement or compromise thought at the time that there was a 

bona fide question between them, even if it later turns out other

wise. On the other hand, the release from the mere annoyance of 

unfounded litigation does not furnish valuable consideration . 

Contracts That Lack Consideration 

Sometimes, one of the parties (or both parties) to a contract 

may think that they have exchanged consideration when in fact they 

have not. Here we look at some situations in which the parties' 

promises or actions do not qualify as contractual consideration. 

Pre-existing Duty 

Under most circumstances, a promise to. do what one already 

has a legal duty to do does not constitute legally sufficient consider

ation, because no legal detriment is incurred. The pre-existing legal 

duty may be imposed by law or may arise out of a previous contract. 

解约，解歉合同
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治安官

• extortion 

敲诈

·holdup 

拖延

• rescind 

撤销；解除

• executory 

待履行的
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A sheriff, for example, cannot collect a reward for providing infor

mation leading to the capture of a criminal if the sheriff already has 

a legal duty to capture the criminal. Likewise, if a party is already 

bound by contract to perform a certain duty, that duty cannot serve 

as consideration for a second contract. For example, suppose that 

Bauman-Bache, Inc. , begins construction on a seven-story office 

building and after three months demands an extra $75,000 on its 

contract. If the extra $75,000 is not paid, it will stop working. 

The owner of the land, having no one else to complete construction, 

agrees to pay the extra $75,000. The agreement is not enforcea

ble, because it is not supported by legally sufficient consideration; 

Bauman-Bache was under a pre-existing contract to complete the 

building. 

Unforeseen Difficulties 

The rule regarding pre-existing duty is meant to prevent extor

tion and the so-called holdup game. What happens, though, when 

an honest contractor who has contracted with a landowner to con

struct a building runs into extraordinary difficulties that were totally 

unforeseen at the time the contract was formed? In the interests of 

fairness and equity, the courts sometimes allow exceptions to the 

pre-existing duty rule. In the example just mentioned, if the land

owner agrees to pay extra compensation to the contractor for overco

ming unforeseen difficulties, the court may refrain from applying the 

pre-existing duty rule and enforce the agreement. When the "un

foreseen difficulties" that give rise to a contract modification involve 

the types of risks ordinarily assumed in business, however, the 

courts will usually assert the pre-existing duty rule. 

Rescission and New Contract 

The law recognizes that two parties can mutually agree to re

scind their contract, at least to the extent that it is executory (still 

to be carried out). Rescission is defined as the unmaking of a con

tract so as to return the parties to the positions they occupied before 

the contract was made. When rescission and the making of a new 

contract take place at the same time, the courts frequently are given 

a choice of applying the pre-existing duty rule or allowing rescission 



and letting the new contract stand. 

Past Consideration 

Promises made in return for actions or events that have already 

taken place are unenforceable. These promises lack consideration in 

that the e lement of bargained-for exchange is missing. In short, you 

can bargain for something lo take place now or in the future but not 

for something that has already taken place. Therefore, past consid

eration is no consideration. 

Suppose, for example , that Ellie , a real estate agent, does her 

friend Judy a favor by selling Judy's house and not charging any 

commission. Later, Judy says to Ellie, "In re turn for your generous 

act, I will pay you $3,000. " This promise is made in return for 

past cons ideration and is thus unenforceable ; in effect, Judy is sta

ting her intention to give Ellie a gift. 

However, the modern trend sometimes makes the past consid

eration enforceable . It states that a moral obligation is a sufficient 

consideration to support a subsequent promise to pay where the 

promisor has received a material benefit, although there was no 

original duty or liability resting on the promisor. 

Detrimental Reliance as an Alternative to Consideration 

Reasonably expected reliance may under some circumstances 

make binding a promise for which nothing has been given or prom-

1sed in exchange . Where legal consideration is lac king courts some

times enforce gratuitous promises under the theory of " Promissory 

Estoppel". Three elements must exist in order to invoke promissory 

estoppel: 

(1) Was there a promise which the promisor reasonably expec

ted to induce action or forb earance ? ( foreseeability) 

(2) Did the promise ac tually induce such action or forbear

ance? (reliance) 

(3) Can injustice be avoided only by enforcement of the prom

ise? (injustice) 

The Restatement (Second) Section 87 does not impose the re

quirement that the promise giving rise to the cause of action must be 

so comprehensive so as to meet the requirements of an offer. Prom-

. . • comm1s11on 

佣金

• detrimental _reli-

ance 

不利益的依赖，

有害的依赖

• gratuitous 

自愿的，单方受

益的

·induce 

促使；招致

• foreseeability 

可预见性

·restatement 

（法律）重述
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·whim issory estoppel can sustain a cause of action despite the absence of 

冲动，心血来潮 · an intent to be bound. Promissory estoppel is more than an equiva-

lent of or a substitute for consideration. 

Illusory Promises 

A promise which is conditioned upon the whim of the promisor 

is not consideration. Such a promise is called an illusory promise. 

The trend of the courts is to avoid construing promises as illu

sory by, whenever poss山le, implying conditions of good faith and 

best efforts in the absence of express language in the contract. An 

example of this would be found in the case of Wood v. Lucy, Lady 

Duff-Gordon. In that case, Lady Duff Gordon, argued that she was 

free to break a contract because the other party's promise to perform 

was illusory resulting in a lack of mutual obligation. The Court of 

Appeals of New York implied a condition of good faith and an obli

gation to use best efforts and held the contract to be binding. 

Contract Modification 

A modification of a contract is a change in an obligation by a 

modifying agreement. With the exception of contracts for the sale of 

goods, to be effective the modifying agreement must be supported 

by additional consideration . 

(From www.yourlawprof.com/22w/lawl/chpl4text. htm 

www. west. net/ - smith/ consider. htm) 

1 . sufficiency of consideration (sufficient consideration) : enough consideration, as a 

matter of law, to support a contract. 对价的充分性（充分的对价） 。

2. adequacy of consideration (adequate consideration) : consideration that is fair and 

reasonable under the circumstances of the agreement. 对价的适当性（适当的对

价） 。 指公平合理的对价 。

3. adhesion contract: a standard -form contract prepared by one party, to be signed 

by the party in a weaker position, usually a consumer, who has little choice about 

the terms 附意合同；附合合同 。 一种标准化、格式化的合同，由缔约双方中

强势方单独拟定合同条款，弱势方对合同条款并无谈判或选择的余地 。

4. past consideration: an act done or a promise given by a promisee before making a 

promise sought to be enforced. Past consideration is not consideration for the new 
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promise because it has not been given in exchange for this promise. 过去的对价 。

合同订立前已完成的行为，一般不能作为允诺的对价，因为这不是对新允诺

的交换 。

5. detrimental reliance: reliance by one party on the acts or representations of an

olher, causing a worsening of the first party's position. Detrimental reliance 

may serve as a substitute for consideration and thus make a promise enforceable 

as a contract. 不利益的信赖；有害的依赖 。 由千一方当事人对他人的行

为或陈述产生信赖，从而导致自己处于不利地位的，则该种信赖即属于不

利益的信赖 。 不利益的信赖可以代替合同的对价，使某一单方的允诺成

为可强制执行的合同 。

6. restatemenl: one of several influential treatises, published by the American Law 

Institute, describing the law in a given area and guiding its development. (法律）

重述 。 美国法律研究院发表的描述某一领域的法律规则及其发展，对司法判

决没有法定的约束力，但具有很强的权威性和说服力 。

飞诉函Wil

Check Your Understanding 

Mark the following statements with T for true or F for false according to what 

you have read from text B. 

) I. Consideration refers to something given as an agreed-on exchange. 

) 2. Consideration can be defined as something of legal value, which only consists 

of a return promise. 

() 3. Sufficiency of consideration means that consideration must be equal. 

()4. Adequacy of consideration is as important as sufficiency of consideration. 

) 5. When the transaction was so one sided , the court may tends to question the 

adequacy of consideration. 

) 6. Settlement of claims or disputes are enforceable if they are entered into in 

good faith and the dispute was bona fide. 

() 7 . When the "unforeseen difficulties" that give rise to a contract modification 

do not involve the types of risks ordinarily assumed in business, the courts 

may refrain from applying the pre-existing duty rule and enforce the modifi

cation. 

) 8 . Past consideration is no consideration because the consideration is not suffi

cient. 
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() 9. Promissory estopple makes some promises that nothing has been given or 

promised in exchange binding. 

) 10 . Illusory promises are promises that are not true. 

Build Up Your Vocabulary 

I . Give the corresponding translation of each of the following terms. 

English Chinese 

adhesion contract 

对价的充分性

adequacy of consideration 

不正当影响

illusory promises 

过去的对价

detrimental reliance 

允诺人

unconscionable 

解除；撤销

injunction 

II . Put the following terms into Chinese. Some of them are not present in the 

text. 

ex press contrac t 

implied contrac t 

executory contrac t 

executed contrac t 

void contract 

voidable contract 

unenforceable contract 

anticipatory repudiation 
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liquidated damages 

unjust enrichment 

reliance damages 

quantum meruit 

substantial performance 

material breach 

nominal consideration 

constructive condition 



Translation 

Translate the following sentences into English. 

I. 承诺的内容应当与要约的内容一致 。 受要约人对要约的内容作出实质性变

更的，为新要约 。 有关合同标的、数量、质量、价款或者报酬、履行期限、履行

地点和方式违约责任和解决争议方法等的变更，是对要约内容的实质性变

更 。

2. 当事人对合同的效力可以约定附条件 。 附生效条件的合同 ，自条件成就时生

效 。 附解除条件的合同，自条件成就时失效 。 当事人为自己的利益不正当地

阻止条件成就的，视为条件已成就；不正当地促成条件成就的，视为条件不成

就 。

3. 当事人应当按照约定全面履行自己的义务 。 当事人应当遵循诚实信用原则，

根据合同的性质、目的和交易习惯履行通知、协助、保密等义务 。

4 . 当事人一方违约后，对方应当采取适当措施防止损失的扩大；没有采取适当

措施致使损失扩大的，不得就扩大的损失要求赔偿 。 当事人因防止损失扩大

而支出的合理费用，由违约方承担 。

Hamer v. Sidway 

Court of Appeals of New York 

124 N. Y. 538 (1891) 

[ At a family celebration and in the presence of family and in

vited guests, William E. Story, Sr. , the uncle of William E. Sto

ry, 2d, promised his nephew that if he would refrain from drinking, 

using tobacco, swearing, and playing cards or billiards for money 

until he was 21 years old, the uncle would pay him $ 5 ,000. The 

nephew agreed and abided by the terms of his uncle's promise. 

When the nephew asked for his money, the uncle replied that he 

fully intended to hand over the $5, 000, but that he felt that he 

should keep the money until the nephew got his feet ·on the ground. 

The nephew never received the money; even tually he transferred his 

right to receive the $ 5 , 000 plus interest to another person named 
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• executor 

遗嘱执行人
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推
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大创
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霍乱
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Hamer. Presumably Hamer was willing to give him immediate cash, 

say, $4,000. Before Hamer could collect the $5,000 plus interest 

from the uncle, the uncle died. So, in the opinion excerpted be

low, Hamer is suing Sid way, who is the executor of the uncle's es

tate, to recover $5 ,000 plus interest. 

On his 21st birthday the nephew William E. Story, 2d, wrote 

to his uncle, William E. Story, Sr. , to tell him that he had per

formed his part of the promise and thought he was entitled to the 

$5 , 000. The uncle shortly thereafter wrote the following letter to 

his nephew: 

"Buffalo, Feb. 6, 1875, W. E. Story, Jr. — 
Dear Nephew : Your letter of the 31st ult . came to hand all 

right, saying that you had lived up to the promise made to me several 

years ago. I have no doubt but you have, for which you will have five 

thousand dollars , as I promised you. I had the money in the bank 

the day you was twenty one years old that I intend for you , and you 

have the money certain. Now W必e, I do not intend to interfere with 

this money in any way till I think you are capable of taking care of 

it, and the sooner that time comes the better it will please me. I 

would hate very much to have you start out in some adventure that 

you thought all right and lose this money in one year. The first five 

thousand dollars that I got together cost me a heap of hard work. 

You would hardly believe me when I tell you that to obtain this I 

shoved a jackplane many a day, butchered three or four years, then 

came to this city, and after three months 'perseverance I obtained a 

situation in a grocery store. I opened this store early, closed late, 

slept in the fourth story of the building in a room 30 by 40 feet and 

not a human being in the building but myself. All this I done to live 

as cheap as I could to save something. I don't want you to take up 

with this kind of fare. I was here in the cholera season'49 and'52 

and the deaths averaged 80 to 125 daily and plenty of smallpox. I 

wanted to go home, but Mr. Fisk, the gentleman I was working for, 

told me if I left then, after it got healthy he probably would not want 

me. I stayed. All the money I have saved I know just how much I got 

it. It did not come to me in any mysterious way, and the reason I 



speak of this is that money got in this way stops longer with a fellow 

that gets it with hard knocks than it does when he finds it. Willie, 

you a re 21 and you have many a thing to learn yet. This money you 

have earned much easier than I did, besides, acquiring good habits 

at the same time, and you are quite welcome to the money. Hope you 

will make good use of it. I was ten long years getting this together 

after I was your age. Now, hoping this will be satisfactory, I 

stop . . . 

Truly yours 

W. E. Story 

P. S. You can consider this money on interest. " 

The nephew received the letter, and thereafter consented that 

the money should remain with his uncle in accordance with the 

terms and cond itions of the letter. The uncle died on the 29th day 

of January, 1887, without having paid over to his nephew any por

tion of the said $ 5, 000 and interest. Sometime after February, 

1875, the nephew had transferred his entitlement to Hamer, who 

has presented the claim for the money to Sidway, the executor of the 

uncle's estate. ] 

PARKER, ]. The question which provoked the most discussion 

by counsel on this appeal, and which lies at the foundation of plain

tiff's asserted right of recovery, is whether by virtue of a contract 

defendant's testator William E . Story became indebted to his neph

ew William E . Story, 2d, on his twenty-first birthday in the sum of 

five thousands dollars . The trial court found as a fact that "on the 

20th day of March, 1869, ... William E. Story agreed to and with 

William E. Story, 2d, that if he would refrain from drinking liquor, 

using tobacco, swearing, and playing cards or billiards for money 

until he should become 21 years of age then he, the said William 

E . Story, wou ld at that time pay him, the said William E. Story, 

2d, the sum of $5 ,000 for such refraining, to which the said Wil

liam E . Story, 2d, agreed," and that he "in all things fully per

formed his part of said agreement. " 

The defendant contends that the contract was without consider

ation to support it, and therefore invalid. He asserts that the prom-
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1see, by refraining from the use of liquor and tobacco, was not 

harmed, but benefited; that which he did was best for him to do, 

independently of his uncle's promise, —and insists that it follows 

that, unless the promisor was benefited, the contract was without 

consideration. A contention, which if well founded, would seem to 

leave open for controversy in many cases whether that which the 

promisee did or omitted to do was in fact of such benefit to him as to 

leave no consideration to support the enforcement of the promisor's 

agreement. Such a rule could not be tolerated, and is without foun 

dation in the law. The Exchequer Chamber, in 1875, defined con

sideration as follows: "A valuable consideration in the sense of the 

law may consist either in some right, interest, profit or benefit ac

cruing to the one party, or some forbearance, detriment, loss or re

sponsibility given, suffered or undertaken by the other. " Courts 

"will not ask whether the thing which forms the consideration does 

in fact benefit the promisee or a third party, or is of any substantial 

value to anyone. It is enough that something is promised, done, 

forborne or suffered by the party to whom the promise is made as 

consideration for the promise made to him. " (Anson's Prin. of 

Con. 63 . ) 

"In general a waiver of any legal right at the request of another 

party is a sufficient consideration for a promise. " (Parsons on Con

tracts, 444.) "Any damage, or suspension, or forbearance of a 

right will b ff . e su 1c1ent to sustam a promise. (Kent, vol. 2,465 , 

12th ed.) 

Pollock, in his work on contract, page 166, after citing the 

definition given by the Exchequer Chamber already quoted, says : 

"The second branch of this judicial description is really the most 

important one. Consideration means not so much that one party is 

profiting as that the other abandons some legal right in the present, 

or limits his legal freedom of action in the future, as an inducement 

for the promise of the first. " 

Now, applying this rule to the facts before us, the promisee 

used tobacco, occasionally drank liquor, and he had a legal right to 

do so. That right he abandoned for a period of years upon the 



strength of the promise of the testator that for such forbearance he 

would give him $5,000. We need not speculate on the effort which 

may have been required to give up the use of those stimulants. It is 

sufficient that he restricted his lawful freedom of action within cer

tain prescribed limits upon the faith of his uncle's agreement, and 

now, having fully performed the conditions imposed, it is of no mo

ment whether such performance actually proved a benefit to the 

promisor, and the court will not inquire into it; but, were it a prop

er subject of inquiry, we see nothing in this record that would per

mit a determination that the uncle was not benefited in a legal 

sense ... 

The order appealed from should be reversed and the judgment 

of the Special Term affirmed, with costs payable out of the estate. 

1. Exchequer Chamber: the name of a former English court of appeal, intermediate 

between the superior courts of common law and the house of lords. 财政署内室法

庭 。 指先前英国的一个上诉法院，介千普通法最高法院与上议院之间 。

2. Special Term: a term of court scheduled outside the general term, usually for con

ducting extraordinary business. 特别开庭期 。 指法院在特别时期由负责官员指

定的处理某些特别事务的期间，区别于法院常规的开庭期或休庭期 。

I • Questions to discuss: 

1. Do you think the nephew had a contract with his uncle? Why or why not? 

2. Under what circumstances may one's words be counted as a promise for a contract? 

3. Can you think of some similar situations in China? 

II • Brief the case and present the case brief to the class. 
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Unit Eight Property Law 

Ir. "-c~~,, 呼·£~~~'"女、心；石：：寸贮 ~~~1

Words and expressions : 

tangible subject matter intangible stocks 

mutual fund shares financial instruments 

a bundle of prevail liberty exclude 

privilege trespass garbage lawn 

diagonally extract erode orbit 

infringement nmsance ordinance allocation 

bonds 

prevalent 

immunity 

tunnel 

mvas10n 

inevitably 

I • Listen to the passage, and then answer the following questions according to 

what you hear. 

I. What can be the subject matter of property? 

2. What are the typical forms of intangible property? 

3. What is property about? 

4. What does property law involve ? 

5. What can property law be described as? 

6. What are the most important interests in property a property owner might have? 

7 . Among all the important interests in property, Which one is the most important ? 
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II . Spot dictation. Listen to the passage and fill in the blanks with the words 

you hear. 

Traditionally, a landowner was thought to own not only the surface of the land 

but also all property extending down the of the earth and up "to the heav

ens". The former is still true; your neighbor cannot dig a tunnel under your land, or 

dig diagonally to extract minerals under your land. The latter concept has been 

eroded; however, it is not a for an airplane to fly over your house at 

30,000 feet, or for a satellite to orbit the Earth above your . 

A property owner not only has the right to exclude a physical of the 

property, but also can some other type of entry, like noise, smells, 

smoke, or vibrations, if the infringement on your enjoyment of your property is 

deemed to be Th· . e mvas10ns of your property are called . They 

may also violate local ordinances or state law specifically directed at these kinds of 

problems. 

s b o property aw 1s not a out or even m a simple sense about the own-

ership of things. Instead, property law is about the of value in society. It is 

inevitably tied to questions about economics, politics, and our vision of the good soci

ety . We need to explore what as property, what it means to say something 

is property, and how the answers to those questions tie in to social relations, power, 

and justice. 

An Overview of Property Law 

Most people think of property as an object, such as a car, or a 

piece of land. More precisely, property law concerns the rights and 

obligations of people with respect to such objects. The aggregate of 

such rights and obligations is sometimes analogized to bundle of 

sticks . Each "stick" can been seen as a specific right: (I) the 

right to possess, (2) the right to use, (3) the right to exclude oth

ers and (4) the right to alienate (sell). The right of possession al

lows a person to possess property, but does not give that person the 

right to sell it. A fundamental principle of property conveyance is 

that an owner generally may not convey a greater interest than that 
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owner has. 

The U. S. legal system distinguishes between "real property" 

and " personal property " . Real property , also called " realty" , is 

land and structures built upon it. All other property is personal 

property or "personalty". These correspond roughly to the civil law 

notions of immovable and movable property . 

I • Real Property 

A person who owns or possesses a piece of real property is said 

to have an "estate" or an "interest" in the property. Property inter

ests can be defined in terms of (I) the degree of control the owner 

of that interest has, (2) the duration of the interest ( time) , 

(3) physical space allocated to the owner, and (4) the way the 

ownership interest is held (single or shared title) . 

1. Property Interests Defined by Degree of Ownership or Con

trol 

The greatest interest in terms of degree of control over the 

property is called "fee simple absolute" or "fee simple" ownership . 

The owner of the fee simple estate holds all the possible rights and 

interests associated with property in a single bundle. The fee simple 

estate is freely transferable during the life of the owner/holder and 

can be passed from generation to generation by inheritance. A fee 

simple estate may thus be transferred by a "deed" or a "will". 

The owner of a property can convey to another person the right 

to possess the property for a limited period of time. The owner of 

the property is called the "lessor" or "landlord". The person using 

the property is called the "lessee" or "tenant". The interest of the 

tenant is called the "leasehold" and it is generally created by way of 

a document called a "lease". At the end of the lease term, the right 

to possess the property returns to the landlord and the tenant's rights 

are extinguished. During the term of the lease the tenant can trans

fer or assign the tenant's possessory interests to another or may sub

lease or sublet the premises. In an assignment, the transferee ten

ant takes the place of the original tenant. In a sublease situation, 

the lessee conveys the right of possession to subleasee, but remains 

liable to the landlord under the lease. Because of this, the original 



lessee retains the right to intervene. Leases between landlords and 

tenants often restri c t th e tenant's ability to transfer all or part of the 

tenant's inte rest. 

2. Property Interests Defined by Physical Limits 

The most common way th at interests in real property are defined 

is by the physical boundaries of the land owned. Thus, interests in 

land are confined to the physical boundaries of the property in ques

tion . Historically, the owner of land was sa id to possess the space 

below th e surface of the land " to the center of the earth " and the 

space above the land as well " up to the heavens. " However, the in

vention of the airplane has made ownership of air space infeasible. 

Physical s tructures located on land, such as buildings, are part 

of th e real property. Included as well are items of personal property 

that have been affixed to those struc tures, called "fixtures". Despite 

th e fact that such items of property might otherwise be considered 

pe rsonal property before th ey became affixed, they become part of 

th e realty when they become fixtures. 

3. Property Interests Defined by Time 

A life estate is a possessory property interest that terminates on 

the dea th of th e estate holder. Upon such death the interest re turns 

to the grantor or goes to another pe rson in accord with the wishes of 

the grantor as expressed in th e instrument th at created life estate. 

Life estates are usually freely transferable. But the basic principle 

of property transfer—that a transferor can transfer no greater estate 

than that possessed-means that the life estate will terminate upon 

th e death of the person who transferred th e interest. Thus, life es

tates have little commercial value . 

A future interest is an interest in property that comes into being 

sometim e in the future. The holde r of a future interest does not 

presently possess th e property, but only has th e right to possess it 

sometim e in th e future. Future interests are tru e property rights in 

that they are inheritable and generally freely transferable. 

4. Property Interests Defined by the Way the Interest Is Held 

A property interest may be he ld by one person or entity. In

eluded are natural persons, partnership, corporations or trusts. Fee 

固定于
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simple single ownership gives the person or entity full rights to the 

entire property for an indefinite period. As such, it is the highest 

form of property ownership. 

In a joint tenancy, owners ("joint tenants") own an undivid

ed, equal portion of the property. A joint tenancy creates "concur

rent estates" in more than one person . This means that all the own

ers have the right to possess and enjoy the entire piece of property. 

Joint tenants also enjoy the "right of survivorship". In other words, 

if a joint tenant dies, that tenant's interest in the property does not 

descend to the tenant's heirs, but is extinguished. As a result, the 

interests of the surviving joint tenants expand in equal proportions. 

Tenancy by the entirety refers to the method by which a hus

band and wife may jointly own property. It is similar to a joint ten

ancy because when one spouse dies the surviving spouse takes the 

entire estate in fee simple. However, unlike a joint tenancy, there 

is no unilateral right to division of the property . Divisions can be 

made only in a divorce action or by mutual agreement. A major ad

vantage of tenancy by the entirety is that the creditors of an individ

ual spouse cannot reach the entireties of property. 

A tenancy in common establishes a concurrent estate in land 

and is similar to a joint tenancy, but tenants in common do not en

joy the right of survivorship. Thus, if a tenant in common dies, that 

tenant's interest descends to his or her heirs and the tenancy in 

common continues. When the ownership interest is ambiguous, the 

law prefers a tenancy in common over a joint tenancy. In general, 

absent the expressed intent of a grantor to create a joint tenancy, a 

court will presume that the grantor intended to create a tenancy in 

common. 

5. Rights and Obligations of Owners of Real Property 

(1) Rights Included in Ownership of Real Property 

An owner has the right to possession and control of the proper

ty. This right is called a right of "quiet enjoyment" of the premises. 

This includes the right to exclude trespassers (anyone who comes on 

land without permission). Multiple owners of real property, such as 

joint tenants, tenants in common and tenants by the entireties, are 



entitled to equal and undivided possession of the property. 

Feel simple ownership of a property includes the ownership of 

resources both below and above the surface of the land. Not only 

can the resources themselves be conveyed by the owner, but the 

right to enter the land and remove these resources may be conveyed 

separately by the owner. Likewise, landowners have the right to 

use the water that is located on their property. The terms "riparian 

rights" (rivers) and "littoral rights" (seas, oceans and lakes) re

fer to the rights of a landowner with respect to bodies of water bor

dering on the landowner's property. 

Landowners also have a right to the support afforded their land 

through adjacent or subterranean land. If a person removes either 

the lateral or subjacent support from another person's property, ei 一

ther through excavation or mining, that person is liable for any dam

age should the property slide or fall. 

(2) Consensual Limitations on Ownership 

An easement is the right to use the land owned by another for a 

specific purpose without actually owning it. An easement can be 

perpetual or for a limited period of time . If it is perpetual, the right 

to use it remains with the easement holder even if the property is 

sold. However, for this to occur the easement must be recorded. 

An easement may be terminated by a written agreement between 

property owner and the easement holder. 

A license is the permission of a landowner to use his or her 

property in some specific way. A license can be distinguished from 

an easement in that it is generally revocable by the grantor at any 

time. An easement cannot be revoked by the grantor without the 

agreement of the grantee. Licenses and easements both differ from 

leases in that they only grant the right to engage in some sort of ac

tivity in the land, not the right to possession. 

"Covenants" and "equitable servitudes" are promises made by 

landowners with respect to use of their land. These promises usually 

appear in deeds to the property or in subdivision plans. Covenants 

may be classified as either affirmative or negative. An affirmative 

covenant is a promise made by the landowner to do an affirmative 
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act. Negative covenants, also known as "equitable servitudes" , are 

promises not to use a piece of property in a certain way. A covenant 

generally "runs with the land". This means that a covenant binds 

all subsequent landowners. 

(3) Duties of Owners of Real Property 

Every landowner has a duty to refrain from creating or allowing 

a " nuisance" to exist on property that the owner controls. A nui

sance is any activity that adversely affects adjacent owners or the 

general public, such as a factory that releases toxic fumes into the 

atmosphere. 

An owner also has duties with regard to persons who enter his 

or her property and may be injured. Traditionally, what duties are 

owed has been categorized based on the relationship between the 

person who enters the property and the owner of it. "Invitees" are 

persons whom the owner has explicitly or implicitly invited to come 

onto the premises to make purchases or to work there, such as the 

customers or employees of a business. Since invitees are there for 

the benefit and profit of the owner, the owner owes the highest duty 

to them—a duty to protect them from all unreasonable risks. "Li一

censees" are people who enter the property with the owner's perm is

sion, but are not there for the profit of the owner, such as party 

guests . The owner's duty to them is not to protect them from all un

reasonable risks of harm, but only to warn them of any risks of inju

ry that the property presents. "Trespassers" generally have not the 

right to be on the owner's property, but even as to them the owner 

must keep the property free from unreasonable dangers that the tres

passer might not expect. However, the owner has no duty to warn of 

any hidden dangers. And in any event, the owner of land may not 

set a trap employing deadly force to repel a trespasser. 

6. Adverse Possession—A Method of Acquiring Real Property 

Adverse possession is a means of gaining ownership of real 

property without the consent of the owner. The elements of an ad

verse possession claim are that the possession must be actual, hos

tile to the owner's interests, open and notorious, exclusive and con

tinuous for the statutory period, typically 15 or 20 years. The theory 



of adverse possession is that it is essentially a time limitation (stat

ute of limitations) on the owner's right to sue for trespass. Once the 

land has been possessed for the required period of time and all the 

elements of adverse possession have been fulfilled, the adverse pos

sessor can bring an action to "quiet title" . If the action succeeds, 

the adverse possessor will be awarded title to the property. The poli

cy behind adverse possession is to prevent land from remaining un

used and to assure that owners are vigilant in protecting their rights. 

II • Personal Property 

1. Types of Personal Property 

Personal property is all property that is not real property or 

"fixtures". Examples of personal property are books, utensils, 

cars, furniture, stocks, bonds, patents and copyrights . Personal 

property may be either " tangible" or " intangible" . "Tangible" 

personal property consists of material objects that have intrinsic 

value—objects that are valuable in and of themselves, such as 

jewelry. 

2. Acquiring and Transferring Interests in Personal Property 

A gift is the transfer of title to property without an exchange of 

consideration for the property . For a gift to be valid, it must be 

made with the "donative intent" on the part of the grantor, the in

tention to make a gift. The grantor must also intend present transfer 

of the item. Additionally, for a gift to be valid, there must be deliv

ery and acceptance of the item. The general rule on delivery is, if 

the item is capable of being manually delivered, it must be so deliv

ered. However, some goods, because of inaccess山山ty or large 

size, cannot feasibly be delivered. If so, symbolic delivery of some

thing that represents the item is sufficient, such as handing over the 

key to a car. 

Ownership interests in personal property may also be acquired 

by finding an item. The ownership interest that the finder receives 

depends on how the true owner became separated from his or her 

property. Once lost property is found, the finder receives an owner

ship interest in the property which is inferior only to the interest of 

the original owner. If the personal property has been abandoned, 归

·215· 



• inadvertently 

无意地

the finder gets title superior to that of all others, including the origi

nal owner. If the personal property has been mislaid (the property 

has been put in a specific location purposefully and inadvertently 

left there) , the owner of the real property on which it is found gen

erally has the right to the item, not the finder. 

Adverse possession of personal property, like adverse posses

sion of real property, can be a means of acquiring ownership, and 

the same requirements apply, i. e. the possession must be actual, 

hostile to the owner's interests, open and notorious, exclusive and 

continuous for a statutory period, typically I 5 or 20 years. 

A bailment exists when one person leaves property in the pos

session of another for safekeeping or some other temporary purpose. 

Problems with bailments arise when the "bailee" , the person keep

ing the property, loses it, conveys it, or damages it. There are dif

ferent standards of care that apply depending on the nature of the 

bailment. For bailments that are for the benefit of the bailee, as 

where the bailee charges for the service, the bailee is held to a 

higher standard of care than where the bailment is gratuitous (where 

no fee is charged) , or where the bailment is for the benefit of the 

property owner. 

(Extracted and adapted from Introduction to the Law and Legal 

System of the United States by William Burnham, 2nd edition, West 

Group, 1999) 

l. fee simple absolute: an estate of indefinite or potentially infinite duration. 乡色又寸~~

限嗣继承地产（权）；绝对自由继承地 。 这种地产的继承不限千特定人，凡合

法继承人均有权继承。一旦拥有这种地产，本人享有终身的权利，并可传给

其后的继承人，与 fee simple 实质上一样 。

2. fee simple: an interest in land that, being the broadest property interest allowed 

by law, endures until the current holder dies without heirs; esp. a fee simple ab-

solute. 无条件继承的不动产（权）；非限嗣继承地产（权） 。 它是法律认可的

最广的土地权益 。 这种地产可无条件保有直至现在持有人无继承人为止 。

3. life estate: an estate held only for the duration of a spec让ied person's life, usu. 

the possessor's. 终身地产权 。 指在持有者或相关他人生存期间存在的地产
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权，不具有继承性 。

4. future interest: a property interest in which the privilege of possession or of other 

enjoyment is future and not present. 未来权益 。 在将来占有或享有不动产等的

权益 。

5. joint tenancy: a tenancy with two or more co-owners who take identical interests 

simultaneously by the same instrument and with the same right of possession. 共

同占有；共同财产权 。 两人以上共同占有的财产具有不可分割性，如一个共

同占有人死了，则其份额直接归属于生存者占有 。

6. concurrent estates: ownership or possession of property by two or more persons at 

the same time. 共同财产；共同占有的财产 。 指财产为两人或多人同时占有或

所有 。

7. right of survivorship: a joint tenant's right to succeed to the whole estate upon the 

death of the other joint tenant. 生存者取得权；生存者财产权 。 指共有财产中

生存者对死者财产享有的权利 。

8. tenancy by the entirety: a joint tenancy that is created between a husband and wife 

and by which together they hold title to the whole with right of survivorship. 夫妻

共同保有；夫妻共同保有财产 。 由夫妻双方共同保有某一财产，彼此享有生

存者取得权 。

9. tenancy in common: a tenancy by two or more persons, in equal or unequal undi

vided shares, each person having an equal right to possess the whole property but 

no right of survivorship. 普通共有；共同占有；混合共有 。 指共同占有某一财

产但却对该财产享有不同和独立的权益，每一成员对该财产均有占有权，但

彼此不享有生存者取得权 。

IO. right of " quiet enjoyment'': the right of tenant or grantee enjoying the possession 

of the premises in peace and without disturbance. 安静享用权 。 指承租人或地

产受让人不受他人干扰，安定享有权益的权利 。

11. riparian rights : the rights of a landowner whose property borders on a body of wa

ter or watercourse. 河岸权 。 指水流沿岸土地所有权人享有的权利 。

12. littoral rights: rights concerning properties abutting an ocean, sea or lake rather 

than a river or stream. 沿岸权；海滨权 。 指有关洋、海、湖的财产权 。

13. lateral support: the right of a landowner Lo the natural suppo11 of his land by ad-

joining land 侧面支撑权 。 指某一土地受到与之相邻土地支撑，从而使之保

持自然状态的权利 。

14. subjacenl support : the right of land to be supported by the land which lies under 

it. 地役支撑权；垂直支撑权 。 指土地受其下面的土地支撑的权利 。

·217· 



15. equitable se rvitude : a restric tion on the use of land enforceable in court of equi

ty. It is broader than a covenant running with the land because it is an interest in 

land . 衡平法上的地役 。 指衡平法上可实施的 、对供役地建造房屋和使用土

地的限制 。

I 6 . run with the land : passing with transfer of the land . A covenant is said to run 

with the land when e ither the li ability to perform it or the right to take advantage 

of it passes to the assignee of that land. 随土地转移 。 土地转移时，如果盖印

合同 的履约责任或权益也被转移给土地受让人，则称此盖印合同为“ 随土地

转移” 。

17 . statute of limitations: a statute establishing a time limit for suing in a civil case, 

based on the date when the claim accru ed (as when the injury occurred or was 

di scovered ) 诉讼时效法 。 它以诉因形成（例如损害的发生或被发现）的日

期为起点确定当事人可以提起民事诉讼的时间期限 。

18. an ac tion to" quiet title" : a proceeding to establish the plaintiff' s title to land by 

bringing into court an adverse c laimant and compelling him either to establish his 

claim or be forever after estopped from asserting it. 确权诉讼 。 一种确认不动

产产权的诉讼 。 原告要求对其产权持有异议的人或者向法院提出权利请

求，或者今后不得再持异议 。

19 . donative intent: a consc ious desire to make a gift, tha t is , the donator desi res to 

cause an immediate transfer of title of some property to another person. 赠与意

图 。 指赠与人对赠与物的所有权所作的不可撤销和即时转让的意图 。

Check Your Understanding 

Answer the following questions according to the text. 

1. What is property ? How does the U.S. legal system distinguish it? 

2. What is fee simple absolute ? 

3 . What kind of interests is a lease ? 

4 . Trad山onall y, what were the physical boundaries of a land owner? 

5 . What are fixtures? 

6 . What is a life estate, and what is future interest ? 

7 . What are the ways that ownership interest may be held ? 

8. What is the legal effect of "the right of survi vorship" ? 

9 . What is the d 'ff b 1 erence etween JOint tenancy, tenancy by the entirety and tenancy 
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in common? 

IO. What are the rights and obligations of real property owners? 

11. What are the landowners'water rights? 

12. What is adverse possession ? 

13. How to make a gift valid? 

14. What is the rule related with finding? 

15. With respect to bailments, what standard of care may be applied? 

Build Up Your Vocabulary 

I . Match the items in the following two columns. 

A B 

l. adverse possession a. land, and generally whatever is erected or growing up-

2. bailment 

3. deed 

4. estate 

5. easement 

6. fixture 

7. lease 

8 . licensee 

9 . nuisance 

LO. will 

on or affixed to land 

b. one who has permission lo enter or use another's premi

ses, but only for one's own purposes and not for the 

occupier's benefit 

c. an article in the nature of personal property which has 

been so annexed to the realty that it is regarded as a 

part of the land 

d. a conveyance of realty 

e. a delivery of personal property by one person to another 

who holds the property for a certain purpose under an ex

press or implied-in-fact contract 

f. a method of acquisition of title to real property by pos

session for a statutory period under certain conditions 

g. the degree, quantity, nature, and extent of interest 

咖ch a person has in real and personal property 

h . a right of use over the property of another 

i. any agreement which gives rise to relationship of landlord 

and tenant or lessor and lessee 

j. a condition or situation that interferes with the use or 

enjoymen t of property 

k. a document by which a person directs his or her estate 

lo be distributed upon death 
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II • Fill in the blanks with the words or expressions given below, changing the 

form if necessary. 

real property 

fee simple 

personal property 

life esta te 

tenancy by the entire ty 

lateral support subjacent support 

right of survivorship joint tenancy 

tenancy in common 

I . estate is the maximum estate; it potenti ally may last through infinity 

because one is permitted to pass it to one's heirs. 

2. , or realty, is legally interpre ted as the land itself and the appurtenances 

thereto, such as structures construc ted on the tract or timber growing on it. 

3. The is of limited duration, during the life of the holder or some other 

person. 

4. is unique in that it is only available to married couples, so there can be 

only be two co-owners of the property. 

5. In a , two or more people own a single , unified interest in real or per-

son al property . 

6 I . n a joint tenancy, each JOint tenant has a . That is, if there are two 

joint tenants, and one dies, the other becomes sole owner of the interest that the 

two of them had previously held jointly. 

7. The most important difference be tween the and the joint tenancy is that 

there is no right of survivorship be tween tenants in common. 

8 . , or personalty, is everythin g other than realty and includes those items 

of real property tha t can be severed without inju ry to the realty, such as minerals . 

9. The right to is absolute. That is , once support has been withdrawn and 

injury occurs, the responsible person is li able even if he used utmost care in his 

operation. 

10. The right to arises only where sub-surface rights (i.e . mineral rights) 

are severed from the surface rights . 

Cloze 

Choose the proper words from the list below , and then fill in the blanks. 

air rights 

joint ow nership 

run with the land 

condommrnm 

life esta te 

servitudes 

easements 

land use 

zoning 

future interest 

nui sance 

Property law covers a rich and varied group of subject. There a re issues about 

·220· 



deeds, joint own~rship, and land records and registration; and problems of land fi

nance , including rules about mortgages and foreclosures. There is the law of 

, which restric ts one from using one's land in such a way as to hurt one's 

neighbors, pouring smoke or sending bad smells onto his land , for example . There 

a re the law of and the exotic law covenant (especially those that 

) ; these deal with rights a person might have in his neighbor's land-rights 

Lo drive a car up his driveway, or to walk across his lawn. These are not rights of 

ownership; rather they are -restnct10ns or except10ns to the owner's rights, 

in favor of those of another. 

The common law was ingen ious in carving up rights to land into various complex 

segments called estates . These could be ei ther time segments or space segments. A 

is a time segment; so is a three-year lease of a farm or apartment house. 

Space segments include (the right to build on top of certain property) and 

mineral rights ( the right to dig underneath it). Nowadays, the is also pop

ular; one can own a sli ce of some building thirty stories above the ground . The com

mon law was also quite ingenious in devising form s of common or , with 

subtle technical differences between them. 

There are also a ll sorts of future interests known to the common law . Suppose 

one leaves one's house to one's siste r for life, and then to any of her children who 

might be alive when she dies. The children have a ; that is, the time they 

will get the house is postponed to some far-off date. But the future event is certain to 

happen, and thus the future interest can have value and reality now. 

Another important branch of property law is the law of controls. It deals 

with th e limit imposed on what people can do with their property. This was an issue 

in the la w of nuisance , but modern controls go far beyond this. is a familiar 

type of land use restriction. Zoning ordinances divide towns into zones designated for 

different uses . 

Translation 

Translate the following sentences into Chinese. 

I . A joint interest is one owned by two or more persons in equal shares, by a title 

created by a single will or transfer, when expressly declared in the will or transfer 

to be a joint tenancy, or by transfer from a sole owner to himself and others, or 

from tenants in common or joint tenants to themselves or some of them , or to them

se lves or any of them and others, or from a husband and wife, when holding title 
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as community property or otherwise to themselves or to themselves and others or to 

one of them and to another or others, when expressly declared in the transfer to be 

a joint tenancy, or when granted or devised to executors or trustees as joint ten

ants. 

2. It shall be unlawful to make, print, or publish, or cause to be made, printed, or 

published any notice, statement, or advertisement, with respect to the sale or rental 

of a dwelling that indicates any preference, limitation, or discrimination based on 

race, color, religion, sex, handicap, familial status, or national origin, or an in

tention to make any such preference, limitation, or discrimination. 

3. Partition of Joint and Common Estates. Courts having jurisdiction of actions for eq

uitable relief may, upon the complaint of any person interested, order partition of 

any real estate held in joint tenancy, tenancy in common or copartnery, and may 

appoint a committee for that purpose, and may in like manner make partittion of 

any real estate held by tenants in tail; and decrees aparing entailed estates shall 

bind the parties and all persons who thereafter claim title to such estates as heirs of 

their bodies. 

4 . An action to recover the title to or possession of real property shall be brought 

within twenty-one years after the cause thereof accrued, but if a person entitled to 

bring such action, at the time the cause thereof accrues, is within the age of mi

nority, of unsound mind, or imprisoned, such person, after the expiration of 

twenty-one years from the time the cause of action accrues, may bring such action 

within ten years after such disability is removed. 

• lien 

·222· 

Adverse Possession 

Possession in essence means holding an immovable property in 

possession with or without title of ownership. It is a continuous act 

of claiming exclusive use of the property as if the holder owns the 

, property to which he may or may not be having right to ownership. 

Possessions are of various types. Adverse possession, symbolic 

possession, possession under an irrevocable power of attorney, pos

session under lien and possession under part performance of a con

tract are a few important ones. 



A person in actual possession of an immovable property has 

certain right and interest in the property he is holding. The 

possessor has such a strong control over the immovable property that 

he can keep out others from occupying it. Unless otherwise proved 

possession may be taken for granted as title of ownership . 

Mere possession of an immovable property does not mean that 

the person is the real owner of the property. 

Holding a property after a decree is passed for vacating it, 

even though enough time is given for vacating the premises, is 

wrongful and cannot be termed as permissive possession. 

Possession, occupation and ownership are not one and the 

same. Possession means not only physical possession (or construc

tive possession) of a property but also full control over it. Occupa

tion means the right to hold and occupy a property . Ownership 

means lawful possession of a property, which may not come with ac

tual physical possession. 

A landlord gives his agricultural land to a tenant for cultiva

tion. Though the property is the same, the rights enforced are dif

ferent. The landlord possesses the land without occupation and the 

tenant cultivates the land without possession. The mere right to cul

tivate does not confer the right of possession on the tenant. 

Similarly, in a mortgage, the tenant as the mortgagee is in ac

tual physical possession of an immovable property and the landlord 

as the mortgagor is the true owner of the property. Here the mort

gagee possesses the property without ownership and the mortgagor 

owns the property without occupation. 

Possession is temporary. Ownership is permanent. 

Adverse Possession 

Ad verse possess10n means a person possessmg an immovable 

property, which is unfavorable, unhelpful or harmful to the interest 

of the rightful owner. Adverse possession is possession of a property 

by a person on his behalf or on behalf of some other person on 

which the true owner has a right to immediate possession. 

If, however, the true owner does not enforce his right within 

the time limit stipulated in the Law of Limitation, the possession of 

• V息cate

搬出_ 
掺定占有

• confer 

授予
• mortgage 

抵押
• mortgagtt 

抵押权人

• inor屯叫ior

抵押人
·Law of J,imit11tion1 , 
诉讼时效法
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the property becomes adverse to the true owner. The result is that 

the true owner not only loses his right, title and interest in the prop

erty but also cannot maintain a suit in a court of law. 

Possession must be hostile in total denial of the title of the true 

owner. The possessor must be in actual possession of the property 

under a claim of right. The property must be in his continuous pos

session and the people in the neighborhood must know that he has 

been staying on the premises peacefully and continuously for a long 

period of time and paying taxes in his name so as to show that the 

title of property is adverse to the true owner. It must be open and 

hostile enough for the interested parties to come to know of it. 

A person, who exclusively holds an immovable property physi 一

cally, openly, peacefully and without interruption by the true owner 

for a period of 15 years or more, is cons idered to have acquired the 

ownership and title of the immovable property by adverse posses

SJOn. 

The expression of adverse possession indicates a hostile or un

friendly possession, which is either expressed or implied in open 

denial of the title to the true owner. 

Adverse possession is a one-sided act. Therefore, it cannot be 

documented. A person holding a property for a long time does not 

mean that title of the property is denied to the true owner. 

The possession turns adverse only when the rights of the pos

sessor and true owner do not match. The person holding the posses

sion of the land should hold the same on his own behalf or on behalf 

of some person other than the true owner, while the true owner all 

along has a right to immediate possession of the property. 

Further the possession to constitute adverse possession should 

be exclusive and actual physical possession. It is not at all necessa

ry that the true owner should have actual knowledge of the adverse 

possession so long as it is open and the interested parties have 

knowledge of it. Also, it is not necessary that the person claiming 

the title of adverse possession should know who the real owner is. 

The mere possession of a property by a trespasser does not con

stitute adverse possession unless the same is accompanied by open 



assertion of hostile title. 

Mr. A, who claimed to be a'tenant'since 1966, was renting 

out the property to tenants. However, he had all along been clai 一

ming to be the constituted attorney of Mr. B. It was only since 1975 

that Mr. A started depositing rent in his own name. Mr. A filed a 

长期禁制令

• Hindu .Joint 
' 

suit in 1985 for permanent injunction seeking to restrain the owner·concre比

from taking over the property from him. The court heard Mr. A's 

case and held that Mr. A had been a trespasser on the property 

since 1970, but started asserting his rights only from 1975 and not 

earlier. The court held that the suit filed in 1985 was pre -mature, 

as by the time the suit was filed, Mr. A. had not been in adverse 

possession of the property for 15 years. 

In Hindu Joint Family, a member holding the family property 

cannot be adverse or unfavorable to other members of the family . 

All the family members treat the possession of the property by one 

member as possession by all family members. In the same manner 

the elder brother of the family collecting rent and revenue is not 

considered a hostile act against the other family members . 

When a party accepts that possession of a property has been 

given on the basis of lease, mortgage, agreement to sell , the pos-

session can never be adverse. 

A property does not become adverse if it is given under part 

performance of a contract. 

Possession of the property with the permission of the owner 

does not become adverse by a mere change in the mental attitude of 

the person in possession. Permissive possession never becomes hos

tile, till there is assertion of a hostile possession to the knowledge of 

the owner. 

A person claiming right and title by adverse possession has to 

give concrete evidence to the fact that he had exclusive, peaceful 

and continuous possession of the property for a period of 15 com- 1 

plete years as prescribed in the Limitation Act. Title to the property 

by adverse possession must always be proved with bare facts. 

Symbolic Possession 

Symbolic possession of a property is given to the purchaser 
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when an immovable property is sold in auction. In that event the 

third party in actual physical possession of the property must be kept 

informed. 

Possession Under an Irrevocable Power of Attorney 

Under an irrevocable power of attorney , the attorney possesses 

the property and transacts it on behalf of the executor. The attorney 

signs and executes all documents and completes the transaction as if 

the executor himself personally did all the transactions. 

Sometimes, a creditor holds an immovable property against 

certain debts. This is known as possession under lien. The right to 

possession comes to an end when the owner of the property clears 

the debt. Generally, banks have a right to retain a property till the 

charges are cleared. 

Possession as Part Performance of a Contract 

Possession of an immovable property is also given as guarantee 

for part pe如rmance of a contract. A possessor of this kind of prop

erty will not have right or title in the property, but he will have the 

right to resist any attempt by the transferor to take over the property 

from his possession. In this case the right of the true owner of the 

property is also affected, since he cannot enforce his right after pos

session has been given to the transferee . 

(http:// www. realestatereporter. net) 

1. constructive possession : control or dominion over a property without actual posses-

sion or custody of it. 推定占有 。 指某人虽未实际占有而有权并有意图地对某

物的控制 。

2 . Law of Limitation: also Limitation Act. 诉讼时效法 。 指提起诉讼或指控的有效

期，在期限届满后，诉讼或指控不得提起 。

3 . permanent injunction: an injunction granted after a final hearing on the merits. 

Despite its name, a permanent injunction does not necessarily last forever. 长期

禁制令；永久禁制令 。 指法院对案件经过最终的实体审理之后发布的没有期

限限制的禁制令 。 此种禁制令虽名为永久性的，但事实上不一定会永远存在

下去 。

4 . Hindu Joint Family: 印度共有家庭 。
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5 . power of attorney: an instrument granting someone authority to act as agent or at-

torney-in-fact for the grantor. 授权书；委托书。一种书面文件，本人以此指定

他入为代理人，授权其为本人利益从事某类行为或某一特定行为 。

Check Your Understanding 

Mark the following statements with T for true or F for false according to what 

you have read from text B. 

() l. All the possessions are the same . 

() 2. Mere possession does not mean the title of ownership. 

) 3. Possession, occupation and ownership are the same. 

) 4 . The difference between possession and ownership is that possession is tempo

rary while ownership is permanent. 

) 5 . Adverse possession is not a legal way to acquire property. 

) 6. The only element required for adverse possession is the continuous possession 

for a statutory period. 

) 7. The mere possession of a property by a trespasser is not adverse possession. 

() 8. A party can become an adverse possessor based on lease, mortgage, and 

etc. 

() 9. Permissive possession cannot become adverse possession. 

) l O. Possession under lien means that a creditor holds an immoveable property 

against certain debts. 

Build Up Your Vocabulary 

I • Give the corresponding translation of each of the following terms. 

English Chinese 

adverse possession 

长期禁制令

premises 

抵押权人

construe ti ve possess10n 

诉讼时效法

power of allorney 
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(continued) 

English Chinese 

承租人

lien 

受让人

II • Put the following terms into Chinese. Some of them are not present in the 

text. 

freehold estate 

eminent domain 

zoning 

marketable ti tle 

access10 ns 

revers10n 

contingent remainders 

dower 

Translation 

.. 
part1t10n 

condemnation 

tak ings 

warran ty of habi tability 

improvements 

alienability 

vested remainders 

curtesy 

Translate the following sentences into English. 

l. 公民的个人财产，包括公民的合法收入、房屋、储蓄、生活用品、文物 、图 书资

料、林木 、牲畜和法律允许公民所有的生产资料以及其他合法财产 。 公民的

合法财产受法律保护，禁止任何组织或者个人侵占、哄抢、破坏或者非法查

封、扣押、冻结、没收 。

2 . 财产可以由两个以上的公民、法人共有 。 共有分为按份共有和共同共有 。 按

份共有人按照各自的，份额，对共有财产分享权利，分担义务 。 共同共有人对

共有财产享有权利，承担义务 。 按份共有财产的每个共有人有权要求将自己

的份额分出或者转让 。 但在出售时 ， 其他共有人在同等条件下，有优先购买

的权利 。

3 所有人不明的埋藏物 、隐藏物，归国家所有 。 接收单位应当对上缴的单位或

者个人，给予表扬或者物质奖励 。 拾得遗失物、漂流物或者失散的饲养动物，

应当归还失主 ，因此而支出的费用 由失主偿还 。

4 不动产的相邻各方，应当按照有利生产、方便生活、团结互助、公平合理的精

神，正确处理截水 、排水 、通行 、通风、采光等方面的相邻关系 。 给相邻方造成

妨碍或者损失的，应当停止侵害，排除妨碍，赔偿损失 。
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Gilinsky v. Sether 

66 P. 3d 584 (2003) 

EDMONDS, P. J. Plaintiff appeals the trial court's judgment 

that adjudicated defendan ts to be the owners of certain property 

throu gh adverse possession . He argues, in part, that the evidence 

presen ted by defendants at trial was insuffic ient to prove 10 continu

ous years of open, notorious, and hostile possession of the disputed 

strips of land before 1990 by clear and convincing evidence. We af

firm. 

We find th e foJlowing facts on de nova rev iew . 0 RS I 9 . 415 

(3) ; Brunswick v. Rundell, 126 Or App 582, 585, 869 P2d 886 

(1994) . All the property at issue is located in a forested rural resi

dential area of Jackson County . The property is not used for agricul

tural purposes. Like the land in the surrounding area, the subj ect 

parcels each consists of several acres and is used as a single family 

residence. 

Plaintiff purchased hi s undeveloped parcel of land in 1998 . 

The land is forested with dense underbrush . At the time he pur

chased it, the land had never been developed and showed no signs 

of human inhabitancy. Plaintiff had a survey done soon after he ac

quired the land. That survey revealed that the ex isting fe nce lines of 

adjoining propert ies encroached on his property. The encroach

ments, evidenced by fe nce lines, in volve four parcels of prope11y, 

each owned by different defendants : Martin Sether, Robert Bucan, 

Donald Hess, and Samuel and Bobbe Groves . The fence lines en

croach on plaint吓s property as indicated in the following diagram. 

( I ) The Sether Property 

Sether acquired his property in 1995. At that time, the fence 

appeared to be very old. The disputed area is in a meadow that 

fun ctions as th e backyard for the Sether residence. Sether mows the 

disputed a rea a nd attempts to keep weeds off of it. There is a line of 

裁定

• clear and 
.. 

CODVIDCJDg 

evidence 

清楚且令人确

信的证据
. 

• underbrush 

灌木丛

• inh心itancy

居住

• adjoining 

• encroach 

侵占
• mow 

割（草）
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young fir trees in the area that appears to have been intentionally 

planted and that was on the property when Sether acquired it. There 

is a visible difference between the use of the disputed property and 

the use of the Gilinsky property on the other side of the fence, 

which is densely forested. 

James Hendricks, who owned the Sether property from 1972 

until 1976, testified at trial. . . Both Sether and Hendricks testified 

that, when they purchased the Sether property, they were told that 

the fence line was the boundary line of the property and that they al

ways believed that they owned the property up to the fence . 

(2) The Bucan Property 

Bucan acquired his property in early 1980. He always believed 

that he owned the property up to the fence line .. . According to his 

testimony, there is a visible difference between his use of the dispu

ted property and the use of the property on the Gilinsky side of the 

fence, which is overgrown, brushy, and forested ... 

(3) The Hess Property 

Hess acquired his property in 1989 from William Dolmage. Dol

mage acquired the Hess property in 1970 from Myron Sukow. Both 

individuals understood their property to extend to the fence line . . . 

(4) The Groves Property 

Sukow, Bobbe Groves father, acquired the Groves property in 

1948, and Bobbe Groves began living on it at that time .. . The 

Groveses acquired the property from Sukow in 1985. . . They testi

fied that the fence lines have been on the property as long as they 



can remember and have remained in the same location .. . They be

lieved that the fence line was the property line. 

After the survey of his land revealed the encroachments, plain

tiff sued defendants for trespass and ejectment. Defendants filed 

counterclaims asserting ownership to the disputed areas by adverse 

possession, and they sought a judgment quieting title to the disputed 

areas. Each defendant claimed ownership of the disputed area ad

joining his own property. 

After trial, the trial court held that Sether, Bucan, and Groves 

had each obtained title by adverse possession of the strips of dispu

ted property adjoining their respective properties. As to Hess, the 

trial court held that he acquired title by adverse possession to the 

portion of the disputed property west of the cross fence but did not 

have title to the area east of the cross fence. The court explained: 

"The fences all are old on all perimeters and were intended 

clearly as boundary fences. They haven't been moved. It was clear 

to plaintiff, as it was clear on viewing the properties, that these 

owners intended these fences to define their areas of use. The en

closed areas were all used appropriately for land of its type. This all 

goes to the issue of hostility which is satisfied by the quite clear de

marcation of the boundaries and by the use of the properties en

closed. Notice was given to prospective successors in interest by 

these boundaries. " 

However, 

"the exception is the easterly portion of the disputed strip lying 

between the Hess property and plaintiff. This rear strip was different 

from the other disputed strips... . The only use of this strip appar

ently has been occasional cattle grazing. But the small gate between 

Hess's home and this easterly property was clearly not a cattle type 

gate. A potential buyer of the plaintiffs property would not see the 

same diversity of use between the two sides of this fence that was 

apparent throughout the other fence lines. " 

Plaintiff appeals, making several arguments . First, he argues 

that the evidence presented by defendants was not sufficient to es

tablish 10 years of open and notorious possession. Second, he ar-

驱逐之诉

. perimeter 

界限

·demarcation 

界线
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gues that the evidence presented by defendants did not establish the 

hostile intent required to obtain property by adverse possession. 

Next, he argues that Bucan and Groves did not prove by clear and 

convincing evidence that their predecessors intended to convey more 

property than the property described in their deed. Finally, plaintiff 

' argues that the trial court erred in failing to enter judgment in his fa

vor on his claims for trespass and ejectment. 

To establish title to the disputed property by adverse posses

sion, defendants must show, by clear and convincing evidence, ac

tual, open, notorious, exclusive, continuous, and hostile posses

sion of the property for a 10-year period. Hoffman v. Freeman land 

and Timber, LLC, 329 Or 554, 559, 994 P2d 106 (1999). A par

ty who claims title to land by adverse possession must "use m occu

py the land as an average owner of the same type of land would use 

it. "Nooteboom v. Bulson, 153 Or App 361, 364, 956 P2d 1042, 

rev den, 327 Or 431 (1998) . An adverse possessor's use of proper

ty is open and notorious if it "is'of such a character as to afford the 

owner the means of knowing it, and of the claim.'" Hoffman, 329 

Or at 560 (quoting Hicklin v. McClear, 18 Or 126, 138, 22 P1057 

(1889)) (alteration in Hoffman) . Limited use can satisfy the re

quirement of open and notorious use if its nature would put the actu

al owner "on notice that his or her title is being challenged . " Id. at 

560;Reevesv. Porta, 1730r147, 153, 144P2d493 (1944). 

All the land at issue in this case was "actually" used as part of 

"backyard" areas for defendants'respective residences . Moreover, 

in our view, the mowing and maintenance of the strips, as well as 

their use for gardening, storage, parking, and recreation are all suf

ficient to show open and notorious use. Further, the placement of 

the fences, when taken with the testimony of all th~witnesses in 

this case, establishes defendants and their predecessors in interest 

believed the fences to be boundary fences, not merely fences of 

convenience. The contrast between the disputed property on 

defendants'side of the fence and the densely wooded property on 

plaintiff's side of the fence corroborates our conclusions; they clear

ly gave any observer notice of defendants'use of and claim to the 



如puled strips of property. Consequently, we have no difficulty in 

finding under the above circumstances that defendants' use was open 

and notorious. 

To succeed in their claims of adverse possession , defendants 

also must show that their open and notorious use of the land contin

ued for at least 10 years before 1990. The direc t and circumstantial 

evidence presented by defendant Sether establishes that the open 

and notorious use of the property he claims began by 1972, when 

Hendricks acquired the property, and that it continued until the 

time of trial, or well beyond the required IO-year period . Similarly, 

the testimony of defendant Bucan as to his use of the property since 

1980 , along with the testimony of Bobbe and Sam Groves regarding 

the use of the property beginning in 1948, clearly establishes the 

10-year continuous use element of the test. Bobbe and Sam Groves 

also testified about the use of the Groves property since 1948 and 

1960. That use of that property has remained the same over the 50 

years preceding trial ... 

To establish the e lement of hostility, a claimant must show that 

he or she "possessed the property intending to be its owner and not 

in subordination to the true owner. " Faulconer v. Williams, 327 Or 

381 , 389, 964 P2d 246 (1998) . Alternatively, " possession of 

property under a purely mistaken belief of ownership" satisfies the 

hostility requirement. Mid- Valley Resources, Inc. v. Engelson, 170 

Or App 255,260, 13 P3d 118 (2000), rev den, 332 Or 137 

(2001) . A pure mistake exists where a claimant takes property un

der a deed and "occupies other property that he mistakenly believes 

is covered by the deed. " Faulconer, 327 Or at 390. 

As stated above, the fences in this case were thought to be 

boundary fences by defendants and their predecessors in interest. 

The fences , in most areas, run parallel to the actual property lines. 

The extension of the fence in 1970, which was accomplished 

through the cooperative efforts of Dolmage and Kaelin, plaintiffs' 

predecessor in interest, also indicates that over the years, they had 

been considered the boundaries for the properties. Groves testified 

that, since 1948, her father used the disputed area of the property 

从属
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as his own. Further, Sukow made improvements to the property 

within the disputed area, and he gave an easement to Dolmage to 

use the lane. Bobbe also testified that Jake Owens, Bucan's prede

cessor in interest, used the disputed portion of the Bucan property 

as his own. In sum, all the facts and circumstances in this case 

clearly establish the element of hostility due to pure mistake with re

gard to the disputed areas. 

Plaintiff next argues that defendants Groves and Bucan did not 

receive from their predecessors in interest any property interest in 

the disputed areas that had vested by adverse possession. An owner 

who acquires title to property by adverse possession may transfer 

that title to third parties: 

"Where there is evidence of intent between grantor and grantee 

to transfer the grantor's interest in property, the grantee may acquire 

the grantor's interest, vested and complete, in those situations in 

which the grantor has adversely possessed for the statutory period. " 

Evans v. Hogue, 296 Or 745, 756, 681 P2d 1133 (1984). 

We find that the requisite intent to transfer the disputed property is 

clearly proved by the circumstantial evidence in the record. As dis

cussed above, the fence lines on both the Bucan and Groves proper

ties were thought to be boundary fence lines. It is clear from the ev

idence that the owners of the properties believed, albeit mistakenly, 

that their deeds conveyed land up to the fence line. Their predeces

sors in interest had always used the land up to the fence line, acting 

as the owners of the disputed portions of the property. The use of 

the respective properties has remained the same, some for as long as 

50 years. Also, both Bucan and the Groves testified that they be

lieved that the property up to the fence line had been conveyed to 

them by their predecessors in interest. Under the circumstances, 

the transfers of the properties by deed was sufficient to indicate an 

intent to transfer the disputed portions of the property. 

The portion of the disputed property that was not adversely pos

sessed by Hess has not been developed. In fact, the trial court rea

soned that the land had not been adversely possessed because 



"The only use of the strip apparently has been some occasional 

cattle grazing. . . A potential buyer of the Gilinsky property would 

not see . the same diversity of use between the two sides of this fence 

that was apparent throughout the other fence lines. " 

Because we find no evidence of damages in the record, and 

plaintiff fails to point to any such evidence, we hold that trial court 

did not err in failing to award damages to plaintiff regarding the por

tion of the Hess property found not to be adversely possessed . 

Affirmed. 

1. P. J.: an abbreviation for presiding judge, a judge in charge of a particular court 

or judicial district, esp. , the senior active judge on a three-member panel that 

hears and decides cases . 法院院长；审判长；首席法官 。 指主管某一法院或某

一司法区的法官，尤指在由 三名法官组成的审理案件的合议庭中资深的、起

主要作用的法官 。

2. clear and convincing evidence: evidence indicating that the thing to be proved is 

highly probable or reasonably certain. This is a greater burden than preponderance 

of the evidence , the standard applied in most civil trials , but less than evidence 

beyond a reasonable doubt, the norm for criminal · trials . 清楚且令人确信的证

据 。 能够证明确定争议的基本事实具有合理的真实性的一种证明标准 。 它

高于证据优势的证明程度（多用千民事案件的审理），但低于排除合理怀疑的

证明程度（用千刑事案件的审理） 。

I . Read the case , and then answer the following questions. 

I. Was the adverse possession in this case upheld ? 

2. According to the Oregon law, what elements must be proved for adverse posses

s ion ? 

3. Can you think of any other arguments for the plaintiff? 

II . Brief the case and present the case brief to the class. 
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Unit Nine The Law of Corporations 

臣产产了守了气－飞飞勹耍r,_,., 了予T\~(:j

Words and expressions : 

charitable statutory 
.. 

prov1s10n enterpnse 

exchange 

subscribe 

common stock 

rntervent10n 

Uniform Business Corporation Act charter 

capitalization 

competence 

fidu ciary duty 

authorized capital preferred shares 

mcur mtervene 

derivative suit 

I • Listen to the passage, and then answer the questions according to what you 

hear. 

l. Under the American law, are there any differences between different forms of cor

porations ? ls it the same with civil law system? 

2 . What is the difference between commercial corporations and noncommercial ones 

under the American law ? 

3. Whal is a public corporation? And what is a close corporation? 

4 . In terms of legal organizations , how many forms of corporations are there ? 

5 . What determines the amount of a corporation's authorized capital ? 
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II • Spot dictation. Listen to the passage and then fill in the blanks with the 

words you hear. 

A corporation is managed by a board of directors headed by a chairman . The 

employs the management, for instance, the corporation's and 

other leading managers. The number of directors is usually specified by statute; how

ever, the may specify a lesser number, for instance, for the case of a one

man company. 

The board of directors is elected by the It d· . enves its competence 

from corporate charter and State and therefore is not directly responsible to 

the shareholders. The latter only have the right of election as well as the right to seek 

in tort for damages incurred by them individually. However, they do not 

have the right to intervene, or instance suit, in the of the corporat10n by . 

itself. Such an intervention by shareholders is made possible in a different manner. 

The directors have the obligation to manage the company with the greatest possible 

, that is, they are subject to a fiduciary duty. This can be en-

forced against them by the shareholders in the name of the company (but not their 

own). This concept is closely related to law (the enforcement of a fiduci

ary duty) ; since this sui t of intervention is in the name of the company, it is therefore 

designated as a shareholder's "derivative suit". 

Corporations 

Corporations are recognized as legal entities distinct from their 

owners - " shareholders " , so called because they " hold " a 

"share" of the overall ownership of the corporation. Corporations 

can sue and be sued, enter into contractual relations, and own 

property. One of the principal values of the corporate form of doing 

business is its limited liability . Absent exceptional circumstances, 

the shareholders in the corporation cannot be held personally liable 

for debts incurred or liability imposed on the corporation. 

Corporations law is principally state law . It is largely statutory, 

but the common law is often relied upon , especially when defining 

the fiduciary duties of management. Federal law governs trading in 

• t1ductary 
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publicly-offered corporate securities and federal income taxation law 

derives some corporate decision-making. There is a Model Business 

Corporation Act (MBCA) and Revised Model Business Corporation 

Act (RMBCA) promulgated by a committee of the American Bar 

Association. 

1. Types of Corporations 

There are all sizes of corporations, but it is generally distin

guished between two types: publicly held corporations and closely

held corporations. Both are created by statute and are subject to the 

same basic rules. Both can conduct the same types of business. But 

they inhabit different worlds in terms of ownership and operation. 

Among the differences is the fact that publicly held corporations are 

subject to federal regulation to a much greater extent. 

Publicly held corporations are those whose shares are traded by 

the general public in organized markets, such as the New York 

Stock Exchange, other national exchanges or in the " over-the

counter" markets. These are the largest corporations, and their 

stockholders are numerous, widely dispersed and constantly chan

ging. Most shareholders purchase shares as an investment and have 

no desire to become involved in management decisions or even to at

tend stockholders'meetings or vote. However, some holders of ma

jor blocks of stock serve as directors or managers, are active at 

shareholder meetings or otherwise seek to affect management deci

s10ns. 

Closely-held corporations are corporations that have relatively 

few shareholders. Often shareholders will be close business associa

tions or family members . Most often, the shareholders have man

aged the business from its inception and do not want outside inves

tors involved in the business. There is no market for shares of a 

close corporation. Moreover, shareholders often agree to restrict 

transfer of their stock to any outside investors to ensure that the cor

poration continues to run as the original shareholders want. 

The shareholders in close corporations are usually directly in

volved in the management and daily operations of the business and 

generally serve as directors and officers. Most close corporations are 



small businesses, but there are some large ones that rival the size of 

some of the publicly traded corporations. However, whatever their 

size, close corporations must still comply with the same state statu

tory requirements as publicly held corporations. 

2. Formation of the Corporation 

Despite variations in law from state to state, the basic rules for 

formation are substantially the same everywhere. The first step is to 

file "articles of incorporation" with the appropriate state official and 

to pay a fee. Exactly what these papers must contain varies among 

the states, but at a minimum they must include the name of the cor

poration, the number of shares the corporation is authorized to is

sue, the address of the corporation's registered office in the state, 

and the incorporators'names and signatures. When these papers are 

in the proper form, a state official will issue a certificate of incorpo

ration, and the corporation comes into legal existence . 

After obtaining a certificate of incorporation , the incorporators 

must adopt the corporation's bylaws. The bylaws are a set of rules 

that govern the internal affairs of the corporations. However, rules 

contained in the articles of incorporation control over contrary by

laws. The articles of incorporation are a matter of public record, 

whereas the bylaws are not accessible to the general public for in

spection. 

3. Corporate Finance and Ownership 

Corporations raise capital primarily by issuing " securities". 

Securities are evidence of the obligation to pay money or of the right 

to participate in earnings. Most corporations issue two types of secu

rities to investors: (I) equity securities or shares of stock (already 

encountered) and (2) debt securities or bonds. 

Shares of stock represent ownership interests in the corpora

tion . In public corporations, shares are generally freely transfera

ble, meaning that shares can be bought and sold by investors with

out the consent of the corporation and without affecting corporate op

erations. Similarly, the death of a shareholder matters little to the 

corporation, as the shareholders'heirs become the corporation. All 

of the business'assets are owned by the corporation itself. Instead, 
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shareholders are granted certain rights, depending upon the type of 

stock owned. 

Corporate shares are usually divided into two categories, 

"common stock" and "preferred stock. " Common stock is the most 

basic type of stock and must be issued by every corporation. It con

fers upon its holders two fundamental rights: (1) the right to vote 

for the directors of the corporation and on other matters requiring 

stockholder approval, and (2) the right to the net assets of the cor

poration upon dissolution of the corporation. Dividends are discre

tionary payments made by the corporation to the stockholders out of 

the earnings of the business. Dividends are declared by the board of 

directors and are usually paid on a quarterly basis. The receipt of 

dividends is one way for stockholders to earn a profit on their invest

ment in the corporation. However, the b~ard of directors is not re

quired to declare a dividend, and shareholders have no inherent 

right to the payment of dividends. 

Shares of preferred stock also represent an ownership interest 

in the corporation. However, the owners of preferred stock are enti

tled to certain rights and privileges that are superior to those of com

mon stock owners. The most common feature of the preferred shares 

. is a dividend preference over common stock. This preference does 

not guarantee the payment of a dividend, but it does guarantee that 

any dividends declared by the board will be paid first to the pre

ferred stock owners. Preferred stock holders also are given priority 

over common stockholders in the event of a liquidation of the corpo

ration, though neither class of shareholders can be paid before the 

corporation's creditors, including bondholders. 

In addition to equity securities, most corporations also issue 

debt securities, or bonds, which represent the borrowing of money . 

In other words, instead of purchasing an ownership interest in the 

corporation, the bondholder is making a loan to the corporation. 

The bond represents an uncond山onal guarantee by the corporation 

to pay the bondholder a specific amount on a certain date. In addi

tion, the bondholder is generally entitled to periodic interest pay

ments. 



4. Organizational Structure and Powers 

Ownership and management of a corporation consists of three 

tiers: (1) shareholders, (2) directors, and (3) officers. Direc

tors and officers, and occasionally controlling shareholders, com- , • 

prise the management. Each group has defined powers within en

terprise. 

Shareholders'rights are established in the articles, bylaws and 

the state's general incorporation law. Shareholders have either the 

absolute or qualified right to inspect the corporate books and records 

for proper purposes, such as to become informed of corporate af

fairs. Shareholders do not actually run the business, nor do they 

have the power to act individually on behalf of the corporation. In

stead, their powers must be exercised collectively along with the 

other shareholders by way of voting, usually at the stockholders' 

meeting. Most states require a yearly stockholders'meeting with ad

vance written notice. 

Each shareholder is entitled to one vote per share of common 

stock owned. Shareholders do not have to be present at the 

stockholders'meeting to vote . Through the use of a document called 

a "proxy," shareholders can appoint someone else to cast their vote 

on a specific subject. Because of the large number of shareholders 

in most publicly held corporations and the impracticability of atten

ding shareholders'meetings, voting by proxy is common . 

Through their voting powers, shareholders have control over 

the corporation in three primary ways: A. they can elect or remove 

the directors; B. they can amend the articles of incorporation or by

laws; and C. they have the right to approve or disapprove extraordi

nary changes to the corporation, such as a merger with another cor

poration. 

The obligations of shareholders are few. Because of the princi

pie of limited liability, shareholders are not responsible for any of 

the corporation's debts or other actions, with the extraordinary ex

ception of "piercing the corporate veil". If the corporation fails, its 

shareholders lose only their investments. 

Directors are responsible for the management of the corporation 
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and for creating corporate policy. The initial directors are usually 

named in the articles of incorporation or elected by the incorpora

tors, and serve until the first annual shareholder meeting or until 

their successors are elected and qualified. Thereafter, directors are 

elected by majority vote of the shareholders and usually serve a term 

of one year. The number of directors of a corporation varies; some 

states require at least three, while others require only one. 

Among other things, directors, as persons in control of the 

property of others, are "fiduciaries" who have duties to both share

holders and the corporation. The directors'fiduciary duties include 

the duty of care and the duty of loyalty. The duty of care entails be

ing honest and using prudent business judgment when conducting 

corporate affairs . Directors must exercise the degree of care that a 

reasonably prudent person would use when conducting personal bus

iness affairs, including the duty to become informed about corporate 

affairs. The duty of loyalty prevents directors from, among other 

things, using corporate funds or confidential corporate information 

for their personal advantage, competing with the corporation, usur

ping a corporate opportunity, engaging in insider trading, or selling 

control over the corporation. 

The corporate officers are responsible for the day-to-day opera

tion of the corporation. They are most often selected and removed 

by the board of directors. Traditional titles include "chief executive 

officer", "president", "vice president", "treasurer", and "secre

tary". The officers carry out the board's decisions and conduct the 

day-to-day operations of the business. The tenure of the officers is 

generally pursuant to a contract, though it may also be at the 

board's discretion. Officers are viewed as having the same fiduciary 

duty of care and loyalty to the corporation and its shareholders as di

rectors do when conducting business affairs, as well as the same ob

ligations concerning corporate opportunities and conflicts of interest. 

Many of the above duties of the management of the corporation 

can form the basis for a shareholder suit for breach of duty. Share

holders may file either a " direct" or a "derivative" shareholder 

suit. A common example of a direct shareholder suit is a suit to 



compel the management to declare and pay a dividend. It is "di

reel" because it enforces a duty owed directly to shareholders. 

A shareholder "derivative" suit is one to enforce a duty owed 

to the corporation. Shareholders in such a suit are suing on behalf 

of the injured corporation. In cases where the wrongdoing of officers 

or directors has injured the corporation itself, the corporation has a 

right to sue its own officers or directors. However, since those very 

officers or directors control the corporation, they will probably de

cide that it is "not in the best interests of the corporation" for it to 

sue them. A derivative shareholder's suit remedies this problem by 

allowing the shareholders to "step into the shoes" of the corporation 

and sue on its behalf. When the derivative suit is successful and 

benefits the corporation, the plaintiff-shareholder is entitled to be 

reimbursed by the corporation for reasonable expenses, including 

attorney fees. 

If shareholders sue the directors or officers of a corporation, 

those directors and officers are entitled to the benefit of the "busi

ness judgment rule". The business judgment rule is a "presumption 

that in making a business decision the directors of a corporation ac

ted on an informed basis, in good faith and in the honest belief that 

the action taken was in the best interests of the company. " (Aron

son v. Lewis, 473 A.2d 805,812 (Del. 1984)) This rule allows 

for honest mistakes and reasonably poor business decisions. Howev

er, if the directors permit the corporation to violate the law, the 

business judgment rule does not apply. On the other hand, direc

tors in a large corporation who are effectively relegated to making If 

broad policy decisions are not required to monitor employees closely I~ 

to discover illegality absent some cause for suspicion. 

(Extracted and adapted from Introduction to the law and legal 

System of the United States by William Burnham, 2nd edition, West 

Group, 1999) 

l . Model Business Corporation Act (MBCA) : 《示范公司法》 。

2. Revised Model Business Corporation Act (RMB CA) : 《示范公司法（修订）》 。
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3 . American Bar Association: a voluntary national organization of lawyers in Ameri-

ca. 美国律师协会。 是全美律师的一个自愿社团组织 。

4. New York Stock Exchange: an unincorporated association of member firms that 

handle the purchase and sale of securities both for themselves and for customers. 

纽约证券交易所 。 是一个非法人的协会，由从事代为客户买卖证券和自营证

券买卖的会员公司组成 。

5. "over-the-counter" market: the market where purchases and sales of securities are 

done by brokers for themselves, between themselves, and for their customers rath-

er than on an exchange. 场外交易市场 。 指不在有组织的交易所买卖的证券

市场，通常由买方和卖方直接通过电话或电脑撮合交易 。

6. articles of incorporation: a document that sets forth the basic terms of a 

corporation's existence, including the name of the corporation, the number and 

classes of shares and the purposes and duration of the corporation. 公司章程 。 指

规定有关公司成立的基本内容的一种文件，包括公司的名称、公司股份的数

量与种类、公司的目的及公司的存续期限等 。

7. certificate of incorporation: a document issued by a state authority (usu. the sec

retary of state) granting a corporation its legal existence and the right to function 

as a corporation. 公司注册证书 。 指由政府机构签发的、用以证明公司章程已

被认可、公司已告成立的文件 。 在有些州指公司章程 。

8. bylaw: a rule or administrative provision adapted by an association or corporation 

for its internal governance. 内部章程 。 指社团或公司等为内部管理而制定的

规章或制度 。

9. equity securities: shares in a corporation. 股票；股份 。 指代表公司型企业所有

人（股东）对于企业之所有者权益的证券 。

10. debt securities: any form of corporate security reflec ted as debt on the books of 

the corporation in contrast to equity securities such as stock. 债券；债务证券 。

作为公司进行负债融资工具而在公司账务上反映为债务的任何形式的公司

证券，如债券、票据等 。 通常认为，债务证券包括除产权证券和股票之外的

任何证券 。

11. "piercing the corporate veil" : the judicial act of imposing personal liability on 

otherwise immune corporate officers, directors, and shareholders for the 

corporation's wrongful acts. "揭穿公司面纱＂ 。 一项司法原则，即对公司的不

法行为，法院可以不考虑通常的免除公司管理人员、董事、股东的有限责任，

而责令其承担个人责任 。 （详见本单元课文 B)

12. insider trading: buying and selling of corporate shares by officers, directors and 
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stockholders who won more than l 0 % of the stock of a corporation listed on a na

tional exchange. Such transactions must be reported monthly to Securities and 

Exchange Commission. 内部交易；内幕交易 。 指基千内部信息或预先获取的

信息而进行的公共持股公司的股票交易 。 交易人通常为公司 内部人员 。 该

种交易需报告给证券交易委员会 。

13 . business-judgement rule: the presumption that in making business decision not 

involving direct self-interest or self-dealing, corporate directors act on an infor

ma! basis, in good faith , and in the honest belief that their actions are in the 

corporation 's best inte rest. 商业判断原则 。 指假设公司董事在行使决策之职

时，在知悉的基础上，本着善意，为公司的最佳利益行事，则可豁免公司业务

方面的责任 。

应帜屾蛔,

Check Your Understanding 

Answer the following questions according to the text. 

1. What is the most important value of doing business as a corporation? 

2 . What does it mean by saying " limited liability" ? 

3. What laws govern corporation issues? 

4. How are corporations classified ? Why are they te rm ed this way ? 

5. What are the steps for forming a corporation ? 

6 . How does a corporation raise its capital ? 

7 . Explain stoc ks and bonds respectively. 

8. What is the basic organizational structure of a corporation? 

9. What are the rights and duties of shareholders ? And the rights and duti es of direc-

tors and officers? 

IO. How can shareholders control the corporation ? 

11 . What is a deriva tive suit? 

12. What is the business judgment rule ? 

Build Up Your Vocabulary 

I . Match the items in the following two columns. 

A B 

l. board of directors a. a co rporation whose shares are traded to and a-
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2. common stock 

3. closely-held corporation 

4. publicly held corporation 

5. incorporator 

6. officer 

7. proxy 

8. bylaw 

9. derivative suit 

10 . limited liability 

mong the general public 

b. a corporation whose stock is not freely traded 

and is held by only a few shareholders (often 

within the same family) 

c. the liability of a company's owners for nothing 

more than the capital they have invested in the 

business 

d. a suit by a shareholder to enforce a corporate 

cause of action 

e. a class of stock entitled to priority over the other 

stocks 

f. a rule or administrative provision adopted by an 

association or corporation for its internal govern

ance 

g. a person who takes part in the formation of a cor

porahon 

h. the document granting the authority to a person 

to vote another's stock shares 

1. a person elected or appointed by the board of di

rectors to manage the daily operations of a corpo

ration 

J. securities that represent an ownership interest in 

a corporation 

k. a governing body of a corporation, elected by 

the shareholders to establish corporate policy , 

appoint executive officers, and make business 

decisions, etc. 

II . Fill in the blanks with the words or expressions given below, changing the 

form if necessary. 

bond security shareholder dividend 

fiduciary duty business judgment rule 

articles of incorporation certificate of incorporation 

legal entity 

preferred stock 

1. Conceptually, when documents are filed with the secretary of state, that officer's 
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issuance of a charter or can be viewed as a grant by the state of a 

franchise to conduct business in corporate form. 

2. A , debenture or note is simply a promise by the borrower 

3. 

to pay a specified amount on a specified date, together with interest at speci

fied times, on the terms and subjec t to the conditions spelled out in a gove r

ning indenture or note agreement. 

is a kind of documents filed with the secretary of state, which must 

contain certain mandatory information, such as the name of the corporation, the 

period of duration, the purposes of the corporation, the number of shares, etc . 

4. Articles of incorporation must include information about the types or kinds of 

5. 

the corporation is authorized to issue. 

is a separate portion or class of the stock of a corporation, which is 

accorded, by the charter or bylaws, a preference or priority in respect to divi

dends, over the remainder of the stock of the corporation. 

6. The payment designated by the board of directors of a corporation to be distributed 

pro rata among the shares outstanding is called 

7 . The duties of directors may be divided into two broad categories: a duty of care 

and a duty of loyalty or, sometimes phrased, a duty of "fair dealing" , which the 

latter is often referred to as a 

8. Every state statute contains more or less routine provisions about meetings of 

9. The is a principle applicable to business decisions by boards of di-

rectors: that decisions made by the board of directors upon reasonable information 

and with some rationality do not give rise to d irectoral liability. 

IO . Most provisions of modern corporation statutes are consistent with the theory that 

a corporation is a separate 

Cloze 

Choose the proper word from the list below , and then fill in the blanks, chan

ging the form if necessary. 

corporation 

transfer of shares 

directors 

legal entity 

publicly held corporations 

dissolution 

incorporated 

shareholders 

secretary of state 

closely held corporations 

In contrast to a partnership, a corporation is an incorporated association. Once 
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the corporation is formally incorporated, it becomes a separate that 

has exis te nce apart from the persons who form it. A may own property 

in its own name and sue and be sued under its own name. 

Corporations come in all shapes and sizes . Some corporations have millions of 

and some have only one. In general, however, corporations are divid-

ed into two categories : and close corporat10ns. 

Publicly held corporations are ones whose shares are publicly traded on organized 

markets . are corporations tha t restrict the number of shareholders to thir

ty-five or less and that forbid wi thout the consent of other shareholders. 

In th e U. S. , there is no federal corporate legislation. States create the legal 

fram ework to govern corporations that are in its state. Each individual state 

has a office whose corporate division usually handles the administrative 

matters for corporations , such as : incorporation, business registration and . 

The ownership of a corporation resides in its stockholders who normally have the right 

to appoint the of the corporation . 

Translation 

Translate the following sentences into Chinese. 

1. Any person, partnership, association or corporation, singly or jointly with others, 

and without regard to his or their reside nce, domicile or state of incorporation, 

may incorporate or organize a corporation under this chapter by filing with the Sec

re tary of State a certificate of incorporation which shall be executed, acknowl

edged, filed and recorded in accordance with Section I 03 of this title . 

2. If th e persons who are to serve as directors until the first annual meeting of stock

holders ha ve not been named in the certificate of incorporation, the incorporator or 

incorporators, until th e directors are elected, shall manage the affairs of the corpo

ration and may do whatever is necessary and proper to perfect the organization of 

the corporation , including the adoption of the original by-laws of the corporation 

and the election of directors. 

3 . In addit ion to the powe rs enumerated in Sec ti on 122 of this title, every corpora

Lion, its officers, direc tors, and stockholders shall possess and may exercise all 

th e powers and privileges granted by this chapter or by any other law or by its cer

tifi cate of incorporation, together with any powers incidental thereto, so far as such 

powers and privileges are necessary or convenient to the conduct, promotion or at

tainment of the business or purchases set forth in its certificate of incorporation. 
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4. Eac h stockholder e ntitled to vote at a meeting of stockholders or to express con

sent or disse nt to corporate action in writing without a meeting may authorize an

oth er person or persons to ac t for him by proxy, but no such proxy shall be voted 

or acted upon after three years from its date, unless the proxy provides for a Ion

ge r period. 

5 . When the officers, directors or stockholders of any corporation shall be liable by 

the provisions of thi s chapter to pay the debts of the corporation, or any part there

of, any person to whom they are liable may have an action, at law or in equity, 

against any one or more of them, and the complaint shall state the claim against 

the corporation , and the ground on which the plaintiff expects to charge the de

fendants personally. 

Piercing the Corporate Veil : Does 

Incorporation Provide Shareholder 

Protection from Corporate Liability? 
As most owners of corporations are aware, the rights and liabil-

1ties of a corporation are separate and distinct from those of its 

shareholders . The corporation is said to be like a veil that shields 

its shareholders from corporate debts and other similar obligations. 

For instance, if a judgment is entered against a corporation, its 

shareholders will be liable for the judgment only to the extent of 

their investment in the corporation (the corporate assets) ; the 

shareholders'personal assets will not be subje~l to liability. The 

genera l rule is that the corporate entity protects the shareholders 

from liability beyond their investments. 

The situation changes, however, when the shareholders are 

using th e corporation to defraud creditors or achieve injustice. In 

those cases , Texas courts have "pierced," or set aside, the corpo

rate veil and held th e shareholders personally liable for corporate 

debts and other obligations. 

The fact that a corporation has only a few shareholders or even 

just one shareholder does not necessarily mean the courts will disre-
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gard its entity status and pierce its corporate veil. As long as the 

corporation is adequately financed originally, complies with all for

mation and record keeping requirements, and has a legal purpose 

and objective, its shareholders will enjoy the protection of limited 

liability . 

The vast majority of cases in which the courts have pierced the 

corporate veil have been brought under two theories : (1) alter ego 

and (2) sham to perpetuate a fraud. 

Alter Ego 

When a corporation is not operating as a true legal entity and is 

being used by its shareholders as a "shell" to control private inter

ests, assets or debts, the corporation is said to be the "alter ego" of 

its shareholders. A corporation may appear to be the alter ego of its 

shareholders when: 

no corporate stock is is.sued following formation of the corpora

tion; 

no directors are elected; 

no corporate records are kept; 

personal funds or assets of shareholders are co-mingled with 

those of the corporation (e. g. no separate bank accounts) , and the 

shareholders maintain the records. 

The Texas Supreme Court has held that alter ego is shown from 

the total dealings of the corporation and the individual, including: 

the degree to which corporate formalities have been followed 

and corporate and individual property have been kept separate; 

the amount of financial interest, ownership and control the in

dividual maintains over the corporation; 

whether the corporation has been used for personal purposes. 

If the shareholders themselves disregard the corporate form, 

the law will also disregard it and not offer the shareholders the pro

tection the corporate structure gives its owners. 

' Sham to Perpetuate a Fraud 

·250· 

Texas courts have also pierced the corporate veil where a fail 

ure to do so would result in fraud or other injustice. For example, 

suppose a corporation is being used to defraud creditors: the share-



holders invest little money in the corporation and the corporation in- r • 

curs debts far in excess of the investments, with little hope of being 

able to pay them. In that case, a failure to pierce the corporate veil 

and hold the shareholders personally liable would be an injustice to 

the creditors. 

A sham to perpetuate a fraud exists where a shareholder has 

used, abused or manipulated the corporate form of the corporation 

to the detriment of a third party. This typically occurs when the 

shareholder or an affiliated corporation drains funds from the corpo

ration, which results in the corporation being unable to pay its cred

itors. 

Here's an example of a sham to perpetuate a fraud: A corpora

tion owes obligations it does not want to pay. The shareholders drain 

off corporate revenues and sell most of the corporate assets. A new 

business then starts up that is essentially a continuation of the old 

business with many of the same shareholders, officers and directors. 

The old corporation's creditors are left "holding the bag" , and the 

new corporation is free of debt. 

To avoid liability, a shareholder who is involved in the busi

ness operations of the corporation should : 

stay aware of the financial condition of the corporation and the 

corporation's formation and record keeping requirements; 

ensure that business is conducted on a corporate and not a per

sonal basis; 

ensure that the corporation has and continues to have a legal 

purpose and objective. 

The lawsuit protection features of a corporation will be availa

ble only if the integrity of the corporation as a separate and distinct 

entity, apart from the individual, is respected by a court and by the 

Internal Revenue Service. In matters involving a lawsuit by an in

jured party, especially if a corporation has no significant assets, the 

plaintiff will attempt to convince the court that the corporate entity 

should not be respected and that the principals of the company 

should be personally liable . 

There are many reported cases on this topic, and the outcome 
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is usually determined by whether the corporation carries out its busi

ness and looks and acts the way a corporation should. If the princi

pals treat the corporation and hold out the corporation to third par

ties as a separate and distinct entity, the court will usually uphold 

the status of the corporation and will not find personal liability. 

However , if various corporate formaliti es are not consistently ob

served, the corporation will be disregarded and the individuals may 

be held personally liable . 

The following formalities which courts have determined to be of 

particular significance must be paid attention to: 

Corporate Bylaws The corporation must adopt a set of by-

laws , which provide a written statement of how the internal affairs of 

the corporation will be handled. The bylaws set the time and place 

of regular shareholder meetings and meetings of the board of direc

tors. 

Cor_p_orate Minute Book The corporate minute book con-

tains a written record of actions by the shareholders and directors of 

the corporation . At a minimum, there must be annual minutes re

flecting the election of directors by the shareholders. Any signifi 一

cant corporate activities, including corporate borrowings, purcha

ses, and the payment of compensation to officers, should be prop

erly refle c ted in the minutes of the meetings of the directors and 

shareholders. 

Stock Ledger Book Th e corporat10n must mamlam an accu-

rate stock ledger book. This book shows who has been issued stock 

certificates and the amounts received by the corporation for the issu

ance of its stock . The stock ledger book contains an up-to-date re

cord of the names and number of shares owned by each shareholder. 

Conduct Busi ness in the Corporate Name When doing bus-

iness with third parties , the officers and directors must make it clear 

that they are acting on behalf of the corporation and not in their in

dividual capacity. Correspondence should be sent out under the 

proper corporate le tterhead, and contrac ts should be entered into 

only with the corporation as a signatory. Unless the documents 

clearly reflect tha t a transaction is entered in to on behalf of the cor-



poration and all necessary agreements are entered into under the 

corporation's name, the corporate entity will not survive a challenge 

in a lawsuit. 

Bank Accounts Corporate bank accounts and accounting re-

cords must be separate and distinct from the individual. A corporate 

bank account cannot be treated as if it were the account of an indi

vidual officer or director. Corporate income and assets must be sepa

rately accounted for on the books of the corporation . One of the big

gest mistakes made by shareholders is that they feel free to move 

money and property back and forth between themselves and their cor

poration without properly accounting for such movement in the re

cords of the corporation. This is a fatal mistake, and under these cir

cumstances, the corporate entity will be disregarded by the court. 

(by Brenda H. Collier, http: //www. collier/ aw. com) 

l. corporate veil: the legal assumption that the acts of a corporation are not the ac

tions of its shareholders, so that the shareholders are exempt from liability for the 

corporation's actions. 公司面纱；法人借口；法人托辞 。 指一种法律上的假设，

公司的行为并不是股东的行为，因而针对公司的诉讼股东免于责任 。

2 . alter ego: a corporation used by an individual in conducting personal business, the 

result being that a court may impose liability on the individual by piercing the cor

porate veil when fraud has been perpetuated on someone dealing with the corpora-

tion. 第二个我 。 当公司被个人用以实施该人的个人商业行为时，如果对与

该公司进行交易的相对人实施欺诈，则法院将揭去公司的面纱，而将法律责

任直接归于该个人 。

3. Internal Revenue Service: the branch of the U. S. Treasury Department responsi

ble for administering the Internal Revenue Code and providing taxpayer education. 

国内税务署 。 是美国财政部的一个机构，负责管理和实施 《 国内税收法》 ，并

提供纳税人教育 。

4. corporate minute book: a record of the subjects discussed and actions taken at 

a corporate directors'or shareholders'meeting. 公司股东大会或董事会会议

记录 。
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Check Your Understanding 

Mark the following statements with T for true or F for false according to what 

you have read from text B. 

() 1. The rights and obligations of a corporation are the same with those of its 

shareholders. 

() 2. Normally the shareholders'liability will be limited to their investments. 

() 3. When a corporation has only a few shareholders or just one shareholder, the 

rights and liabilities of the corporation and its shareholder(s) are not sepa

rate and distinct. 

()4. When a corporation is used by an individual in conducting personal busi 一

ness, the court may impose liability on the individual by piercing the corpo

rate veil when fraud has been perpetrated on someone dealing with the cor

poration. 

() 5. To avoid the corporate veil being pierced, shareholders should conduct busi

ness on a corporate and not a personal basis. 

) 6. Whether to pierce the corporate veil is determined by the plaintiff. 

) 7. Whether to pierce the corporate veil depends on whether the corporation car

ries out its business and acts the way a corporation should. 

() 8. It does not matter whether the officers and directors make it clear that they are 

acting on behalf of the corporation and not in their individual capacity when 

doing business with third parties. 

() 9. A corporate bank account may be treated as the account of an individual of

ficer or director for the sake of convenience of doing business. 

) 10. Corporate minute books are one of important documents for courts to deter

mine whether the corporation's entity status should be upheld. 

Build Up Your Vocabulary 

I . Give the corresponding translation of each of the following terms. 

English Chinese 

alter ego 

法律实体
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(continued) 

English Chinese 

affiliated corporation 

公司面纱

stock ledger book 

公司股东大会议事记录

corporate records 

公司内部章程

stock certificate 

银行往来账户

D • Put the following terms into Chinese. Some of them are not present in the text. 

partnership 

agency 

promoter 

indenture 

preemptive right 

individual proprietorship 

ultra vires 

merger 

Translation 

limited liability company 

prmc1pal 

subscription 

par value 

subsidiary corporation 

assets and liabilities 

issuance of shares 

public offering 

Translate the following sentences into English. 

1. 有限责任公司和股份有限公司是企业法人 。 有限责任公司，股东以其出资额

为限对公司承担责任，公司以其全部资产对公司的债务承担责任。股份有限

公司，其全部资本分为等额股份，股东以其所持股份为限对公司承担责任，公

司以其全部资产对公司的债务承担责任 。

2. 设立公司必须依照本法制定公司章程。公司章程对公司 、股东、董事、监事、

经理具有约束力 。 公司的经营范围由公司章程规定，并依法登记。 公司的经

营范围中属于法律、行政法规限制的项目 ， 应当依法经过批准 。 公司应当在

登记的经营范围内从事经营活动 。 公司依照法定程序修改公司章程并经公

司登记机关变更登记，可以变更其经营范围 。
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3 . 股东可以委托代理人出席股东大会，代理人应当向公司提交股东授权委托

书，并在授权范围内行使表决权 。

4 . 股东大会、董事会的决议违反法律、行政法规，侵犯股东合法权益的，股东有

权向人民法院提起要求停止该违法行为和侵害行为的诉讼 。

5 . 董事 、经理违反本法规定 自 营或者为他人经营与其所任职公司同类的 营业

的 ， 除将其所得收入归公司所有外，并可由公司给予处分 。

• Seminole, lfot 

Sp血g,, Corpora 

lion 

西米诺尔温泉

公司

• hereinafter 

以下，此后

• executrix 

女遗嘱执行人

• comm1ss10ner 

行政负责人
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Minton v. Cavaney 

Supreme Court of California 

364 P. 2d 473 ( 1961) 

TRAYNOR, Justice. The Seminole Hot Springs Corporation, 

hereinafter referred to as Seminole, was duly incorporated in Cali

fornia on March 8, 1954 . It conducted a public swimming pool that 

it leased from its owner. On June 24, 1954 plaintiffs'daughter 

drowned in the pool, and plaintiffs recovered a judgment for 

$10, 000 against Seminole for her wrongful death . The judgment 

remains unsati sfied . 

On January 30 , 1957 , plaintiffs brought the present action to 

hold defendant Cavaney personally liable for the judgment against 

Seminole. Cavaney died on May 28, 1958 and his widow, the exec

utrix of his estate, was substituted as defendant. The trial court en

tered judgment for plaintiffs for $IO, 000. Defendant appeals. 

Plaintiffs introduced evidence that Cavaney was a director and 

secretary and treasurer of Seminole and that on November 

15, 1954, about five months after the drowning, Cavaney as secre

tary of Seminole and Edwin A. Kraft as president of Seminole ap

plied for permission to issue three shares of Seminole stock, one 

share to be issued to Kraft, another to F . J . W ettrick and the third 

to Cavaney. The commissioner of corporations refused permission to 

issue these shares unless additional information was furnished. The 

application was the n abandoned and no shares were ever issued. 

There was a lso evidence that for a time Seminole used Cavaney's of-



fice to keep records and to receive mail. Before his death Cavaney 

answered certain interrogatories. He was asked if Seminole "ever 

had any assets?" He stated that "insofar as my own personal know!

edge and belief is concerned said corporation did not have any as

sets. " Cavaney also stated in the return to an attempted execution 

that "Insofar as I know, this corporation had no assets of any kind 

or character. The corporation was duly organized but never func 

tioned as a corporation. " 

Defendant introduced evidence that Cavaney was an attorney at 

law, that he was approached by Kraft and W ettrick to form Semi

nole , and that he was the attorney for Seminole. Plaintiffs intro

duced Cavaney's answer to several interrogatories that he held the 

post of secretary and treasurer and director in a temporary capacity 

and as an accommodation to his client. 

Defendant contends that the evidence does not support the 

court's determination that Cavaney is personally liable for Seminole's 

debts and that the " alter ego " doctrine is inapplicable because 

plaintiffs failed to show that there was "'(1) . . . such unity of in

terest and ownership that the separate personalities of the corpora

tion and the individual on longer exist and (2) that, if the acts are 

treated as those of the corporation alone, an inequitab le result will 

follow. ,., 

Riddle v. Leuschner, 51 Cal. 2d 574, 580 , 335 P . 2d 107, 

1 JO; Automotriz Del Golfo De California S. A. De C. V. v. 

Resnick, 47 Cal. 2d 792, 796, 306 P . 2d 1, 63 A. L. R. 2d 1042; 

Mi度几e v. Rowley, 187 Cal. 481, 487, 202 P . 673. 

The figurative terminology "alter ego" and " disregard of the 

corporate entity" is generally used to refer to the various situations 

that are an abuse of the corporate privilege ... The equitable owners 

of a corporation, for example , are personally liable when they treat 

the assets of the corporation as their own and add or withdraw cap

ital from the corporation at will. . . ; when they hold themselves out 

as being personally liable for the debts of the corporation ... ; or 

when they provide inadequate capitalization and actively participate 

in the conduct of corporate affairs . . . 

• approach 
` 
接触，交涉

· · pe叩nality

特住 ""
• figurativ,:, 

比喻性的
旺

· 曲归卢。f th 
气＾

co中0~比 entity.
;l 

不考虑法人实

的否认

• equi,tabl、~owner
咕
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In the instant case the evidence is undisputed that there was no 

attempt to provide adequate capitalization. Seminole never had any 

substantial assets. It leased the pool that it operated, and the lease 

was forfeited for failure to pay the rent. Its capital was "'trifling 

compared with the business to be done and the risks of loss . . .'" 

Automotriz Del Golfo De California S. A. De C. V. v. Resnick, su

pra, 47 Cal. 2d 782, 797, 306 P. 2d l, 4. The evidence is also 

undisputed that Cavaney was not only the secretary and treasurer of 

the corporation but also was a director. The evidence that Cavaney 

was to receive one-third of the shares to be issued supports an infer

ence that he was an equitable owner (see Riddle v. Leuschner, su

pra, 51 Cal. 2d 574, 580, 335 P. 2d 107), and the evidence that 

for a time the records of the corporation were kept in Cavaney's of

fice supports an inference that he actively participated in the con

duct of the business. The trial court was not required to believe his 

statement that he was only a "temporary" director and officer "for 

accommodation. " In any event it merely raised a conflict in the evi

dence that was resolved adversely to defendant. Moreover, section 

800 of the Corporations Code provides that " . . . the business and 

affairs of every corporation shall be controlled by a board of not less 

than three directors. " Defendant does not claim that Cavaney was a 

director with specialized duties . It is immaterial whether or not he 

accepted the office of director as an "accommodation" with the un

derstanding that he would not exercise any of the duties of a direc

tor. A person may not in this manner divorce the responsibilities of 

a director from the statutory duties and powers of that office . 

There is no merit in defendant's contentions that the "alter 

ego" doctrine applies only to contractual debts and not to tort 

claims .. . ; that plaintiffs'cause of action abated when Cavaney 

died . . . or that the judgment in the action against the corporation 

bars plaintiffs from bringing the present action ... 

In this action to hold defendant personally liable upon the 

judgment against Seminole plaintiffs did not allege or present any 

evidence on the issue of Seminole's negligence or on the amount of 

damages sustained by plaintiffs. They relied solely on the judgment 



against Seminole. Defendant correctly contends that Cavaney or his 

estate cannot be held liable for the debts of Seminole without an op

portunity to relitigate these issues. . . Cavaney was not a party to the 

action against the corporation, and the judgment in that action is 

therefore not binding upon him unless he controlled the litigation 

leading to the judgment. .. 

The judgment is reversed. 

Gibson, C. J. , and Peters, White and Dooling, JJ. , concur. 

Schauer, Justice (concurring and dissenting). 

I concur in the judgment of reversal on the ground . . . stated 

in the last paragraph of the majority opinion ... 

I dissent from any implication that mere professional activity by 

an attorney at law, as such, in the organization of a corporation, 

can constitute any basis for a finding that the corporation is the 

attorney's alter ego or that he is otherwise personally liable for its 

debts, whether based on contract or tort ... 

In the process of developing an idea of a person or persons into 

an embryonic corporation and finally to full legal entity status with a 

permit issued, directors and officers elected, and assets in hand 

ready to begin business, there may often be delays. In such event a 

qualifying share of stock may stand in the name of the organizing at

torney for substantial periods of time. In none of the activities indi

cated is the corporation actually engaging in business. And the law

yer who handles the task of determining and directing and partici

pating in the steps appropriate to transforming the idea into a com

petent legal entity ready to engage in business is not an alter ego of 

the corporation. By his professional acts he has not been engagi'ng 

in business in the name of the corporation; he has been merely 

practicing law. 

McComb, J. , concurs. 

(by Brenda H·Collier,http://www. collierlaw. com) 

．四ffigate

再诉

·embryonic 

1. disregard of the corporate entity: 不予考虑法人实体；对法人人格的否认。

2. equitable owner: 衡平法上的所有人 。 指因实际使用财产而在衡平法上被视
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为财产所有者的人，虽然该项财产法律上名义的所有权属于他人 。

I . Read the case , and then answer the following questions. 

I. Is the "corporate veil" pierced here in this case? Why or why not? 

2. Is the doctrine of" alter ego" and "disregard of the corporate entity" applicable to 

this case? 

3. Do you think plaintiffs will win the case if they relitigate? 

II . Brief the case and present the case brief to the class. 
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Unit Ten Evidence Law 

Words and expressions : 

cross-exam mer Ford intersection 

Chevrolet move strike 

redirect examina tion proponent 

sustain counsel refresh 

bench testimony admissible 

witness oath 

your honor Juror 

opponent 

recollec tion 

Listen to the dialogues and fill in the blanks according to what you hear. 

Dialogue One 

Cross-examiner: During your you said that the Ford 

when it entered the intersec tion, didn' t you? 

Witness: Yes. 

Cross -examiner: Two days after the accident 

Chevrole t had the green light, didn't you? 

that the 

Witness: 

Cross-examiner: Move to strike, , as non-responsive, and 

to answer the questions that are asked ? 

Judge: The response is stricken; 

; and, witness, you 
lf 

there are explanations required, you may be asked about them 
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Dialogue Two 

Proponent: Dr. Green, when did you first see the patient? 

Opponent: 

Judge: 

Proponent: Your honor, may I request that 

, so that I can ask the question in a proper form? 

Judge: What is the 

Opponent: No foundation. 

Proponent: Your honor, that is still a general objection . Counsel should specify 

for the objection? 

Opponent: No foundation has been laid for the witness's use of the notes to refresh 

memory or as past recollection recorded. 

Proponent: Mr. Green, would you indicate on the diagram 

Opponent: Objection, no foundation. 

Judge: 

Proponent : Your Honor, may I 
?· 

Judge: Yes. 

Proponent: Your Honor, I am having problems here. I think that 

if I could put the questions in the proper 

form. Could you give me some guidance about how to proceed? 

Rules of Evidence 

Trials are perhaps the ultimate contests in our competitive soci

ety. Even the names of cases, such as Smith v. Jones, reflect the 

adversarial nature of our judicial system. Each party bears the re

sponsib山ty of persuading the trier of fact, whether judge or jury, to 

accept its version of the case, in much the same manner that it is 

the responsibility of a baseball team to move the batters around the 

bases in order to score runs and win. Each party is charged with 

structuring the facts it presents to persuade the fact-finder, although 
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certain "rules of the game" govern the introduction of evidence in 

legal proceedings . 

Direct and circumstantial evidence Evidence may be 

classified as either direct or circumstantial, depending on the nature 

of the facts. Direct evidence is derived from one's five senses— 
taste, touch, smell, sight, and hearing. The following statements 

are examples of direct- evidence: " I smelled alcohol on her 

breath" , or "I saw the accident". Direct evidence proves the facts 

without the introduction of additional testimony. Although direct ev

idence may stand alone as proof, the fact-finder may decide to give 

little weight to it for a variety of reasons, such as the unreliability of 

the witness or contradictory testimony from another witness. 

In contrast, circumstantial evidence requires the fact-finder to 

fit pieces of evidence together to complete the picture, just as one 

might fit a jigsaw puzzle together. The lawyer carefully provides the 

necessary pieces of evidence to construct a credible and viable 

case. To illustrate, suppose the State presents a series of witnesses 

who testify to the following: (I) Sebastian and Osborn had a disa

greement at a party (2) the two of them went alone into a window

less room with only one exit and locked the door behind them; (3) 

eavesdroppers loitering outside the room heard a loud bang and de

cided to investigate; and (4) upon breaking down the door, they 

found Sebastian holding a revolver and Osborn stretched out on the 

floor with a neat, circular wound in his arm. Although none of the 

witnesses actually saw Sebastian shoot Osborn, the fact-finder at 

Sebastian's trial can easily use the building blocks of testimony pro

vided by the State to infer Sebastian's guilt and convict him . 

Forms of evidence Evid ence may be presented rn the 

form of tangible evidence (physical exhibits such as weapons or 

charts) , evidence that comes under judicial notice (facts that are 

commonly known or are verifiable by referring to some widely ac

cepted reference book) , or oral testimony . First, tangible evidence 

is evidence that the fact-finder can touch or observe in the court

room. This category is subdivided into two groups: real evidence 

and demonstrative evidence. Real evidence is a physical object that 
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is involved in the case, such as a murder weapon or the cocaine al

legedly sold by the defendant to an undercover police officer. 

Demonstrative evidence is a visual or audiovisual aid , such as a 

chart of the intersec tion where an automobile accident occurred, a 

skeleton in a personal injury case, or a videotape of the incident. 

Lawyers are becoming increasingly creative in the use of these visual 

aids. For example, a fairly common practice is to present a video

tape of an average day in the life of a person who is paralyzed be

cause of a defendant's negligence ; this strategy is designed to raise 

the jury's sympathy and thus the amount of damages awarded. Pros

ecutors and the police have also adopted video technology. Police 

routinely videotape allegedly intoxicated drivers taking sobriety tests 

of various kinds, and then those tapes are introduced at trial. In 

Pennsylvania v. Mu几iz, the Supreme Court ratified the admission of 

such tapes taken before the Miranda warnings were given to the ac

c used, although they held that the warnings should be given before 

asking questions which go beyond routine booking queries. 

A second form of evidence is judicial notice, which allows the 

judge to recognize that certain facts are commonly known within the 

commun ity (e. g. it is very cold in the Arctic) or can be ascer

tained by reference to a highly reliable source such as a calendar 

( December 25th, 1983 was a Sunday) . The parties are then re

lieved of th e obligation to provide formal proof through witnesses or 

exhibits. Judicial notice is particularly useful when the case in

volves the law of several jurisdictions. For example, several states 

may claim an extremely wealthy person as a resident of their states 

upon her death in order to enrich their state treasuries through the 

inheritance tax. The crux of the case is the interpretation of the laws 

of the various states regarding the definition of legal residency. In 

such a case , the court could accept the statutes into evidence by ju

dicial notice without calling the state official who is charged with 

publishing the official version of the laws to testify . 

The third and most common form of evidence is oral testimony, 

咖ch is given by a witness on the stand in open court or in a depo

s ition under oath . Each party has the opportunity to question the 



witne泌 and to test his veracity, either on direct examination or on 

cross-exammat10n. This right to observe the witnesses and their de

meanor is guaranteed in criminal trials by the Sixth Amendment to 

the U. S. Constitution, which states that "the accused shall enjoy 

the right. . . to be confronted with the witnesses against him; to 

have compulsory process for obtaining witnesses in his favor". The 

opportunity to cross-examine opposing witnesses and to present one's 

own witnesses is entrenched as firmly in the civil law as in the crim

inal law, but face-to-face confrontation of the witnesses is not an 

absolute rule. For example, the Supreme Court has permitted the 

use of one-way closed-circuit television in child abuse cases in 

which the victim and the defendant were in separate rooms but the 

child was subject to cross-examination. A subpoena, a written order 

from the court, may be served on a prospective witness demanding 

that he or she either appear in court to testify or be subject to a pen

alty, often contempt of court. As previously noted, a sub-poena du

ces tecum requires the witness to bring to court any records in his or 

her possession related to the case. These legal tools are available in 

civil and criminal cases to both parties in order to enable them to 

command the presence of witnesses. A party may not compel an 

out-of-state witness to appear in the absence of a statute, but states 

have acted to create procedures to allow service of subpoenas on 

out-of-state residents. 

Presentation of evidence Evidence is presented to the 

fact-finder through the testimony of witnesses. Generally, one of the 

first orders of business in a trial is to segregate the witnesses from 

the courtroom proceedings in order to prevent them from tailoring 

their testimony to fit the evidence that has already been presented. 

Ohv_iously, this procedure is not followed for witnesses who are also 

parties to the lawsuit. since they have a right to he present through

out the proceedings. Witnesses may also he sequestered for the du

ration of the trial, although this is rather rare. During the trial, the 

attorney identifies the person to be called to testify and the oath is ' 

administered. 

Information is elicited from the witness through a series of 
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questions and answers. The lawyer calling the witness first questions 

the person in direct examination, and then the opposing lawyer 

cross-examines the same witness. The process continues until one or 

the other counsel informs the judge that there are no more questions 

for this witness. The successive questions are limited to topics in 

the previous statements and thus are narrowed on each round of 

questioning. 

As previously noted, an attorney generally may not lead her 

own witness. However, the Federal Rules of Evidence have altered 

the traditional rule to allow leading questions on direct examination 

as "necessary to develop the witness's testimony" while continuing 

to accept their use for adverse witnesses or parties. To impeach a 

witness is to put his credibility at issue in the minds of the triers of 

fact. Many methods are used to implant doubts about the witness's 

testimony . One is to show that the witness is biased or has a mone

tary interest in the case. Another method is to show that the person 

has a poor reputation for truth and veracity in the community. A 

third way is to present conflicting testimony from other witnesses. 

Even tangible evidence is introduced into the trial through oral 

testimony. In other words, a witness on the stand must identify the 

tangible evidence and explain its significance to the case. However, 

the parties may agree on certain evidence by stipulation beforehand, 

and it is then presented to the fact-finder by the attorneys. To 

present tangible evidence of all types requires that foundation, or 

basic information, be provided about the item before the court will 

adapt it into evidence, this is called laying a predicate . " Assume, 

for example, that a contract case involves the records of the XYZ 

Corporation and that these records are essential to the plaintiff's 

case. The custodian of the corporation's records is called to the 

stand and is required to testify to the following before the records are 

admissible: (1) that the record was made during the regular course 

of business; (2) that the record was made at or near the time of the 

event in question; and (3) that the record was made by an employ

ee with personal knowledge or as a regular part of business activities 

based on information from someone who did have personal knowl-



1 erent requuements are set forth for items such as photo-edge. " D"ff 

graphs, weapons, and other pieces of tangible evidence. 

The judge is the umpire who decides on the admissibility of ev

idence. The opposing party has the opportunity to object to the testi

mony or tangible evidence as it is introduced, and the party who in

traduced the evidence then has to explain why the evidence should 

be admitted . Failure to enter a timely objection often constitutes a 

waiver of the objection for purposes of appeal. Evidence that might 

be inflammatory, such as gory pictures of a murder victim, or other

wise prejudicial might be the subject of a motion in limine . Such a 

motion is filed and considered before trial or outside the presence of 

the jury . The judge may forbid the introduction of such evidence 

and even prevent the attorneys from referring to such evidence. 

Many jurisdictions allow the parties to exclude evidence that the 

defendant's insurance company will actually pay the damages if the 

defendant is found to be at fault. The obvious intent is to prevent 

juries from assessing heavier or lighter damages because of the ulti

mate source of funds. 

Rule against hearsay When a witness is testifying about 

information based on his own sensory perceptions, the jury and the 

parties to the lawsuit have the opportunity to observe the witness's 

demeanor. This is not the case when the witness quotes someone 

else, however for example, statements like " I know he forged the 

check because he told me he did, " or "Black said that the defend

ant admitted it was all his fault" are deemed hearsay because the 

person who initially made the statement is not in the courtroom and 

cannot be cross-examined . Courts have, therefore, developed the 

rule against hearsay, which prevents such statements from being ad

mitted as evidence. 

There are three primary reasons for the exclusion of hearsay 

evidence. First, it is very possible that the statement has not been 

repeated accurately. A popular party game called "Gossip" illus

trates this possibility. The first person whispers a comment to the 

next person and so on until everyone in the group has heard the 

statement. The final statement often does not even resemble the be-
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ginning comment. The same may be true for a statement that is be

ing offered as evidence. Second, the person who has made the 

statement is not in court and therefore is not subject to cross -exami

nation. As we have already discussed, the right to confront witnes

ses is one of the mainstays of our legal tradition. In addition, the 

trier of fact, whether judge or jury, is not given the . opportunity to 

observe the declarant and his demeanor in order to determine his ve

racity. Nor can the fact-finder determine the basis of the declarant's 

information, whether personal observation or casual rumor. Tbe 

award reason for excluding hearsay, and perhaps the most obvious, is 

that the declarant was not under oath when he or she made the origi

nal statement and was therefore not compelled to tell the truth. 

Over the years the courts bave backed away from the absolute 

stand that hearsay is never admissible, and certain exceptions have 

developed. An example is the exception that permits dying declara

tions to be admitted as evidence on the questionable theory that peo

pie who are dying will be truthful because they will soon be facing 

their Maker. Three basic requirements must be met before such a 

statement will be admitted: (1) the declarant was aware of his 

pending death; (2) the declarant had direct and accurate know!

edge; and (3) the statement contains facts, not opinions or gues

ses, about the cause or circumstances of the death. Traditionally, 

there has also been a requirement that the person must actually be 

deceased at the time of trial; however, that has been abandoned by 

some jurisdictions including the federal courts. 

The Federal Rules of Evidence approach the problem of hear

say and the various exceptions by creating three categories of such 

statements. First, the rules declare that prior statements by the wit

ness which were given under oath and were subject to cross-exami

nation are not hearsay and neither are admissions by the party oppo

nent. If the statements are not hearsay, then obviously the rule 

against hearsay does not apply. Second, the rules list a set of cir

cumstances when hearsay can be admitted even when the declarant 

is available and could be called to testify himself or herself. The 

twenty-three or so exceptions include the following: (1) con tempo-



raneous statements made while under the stress of a startling event =- irea心

or of one's impressions about the event; (2) statements made about 

the then existing mental, emotional, or physical conditions of de

clarant or for purposes of medical diagnosis; (3) records of regular

ly conducted activities or the absence of such entries; (4) various 

public records; (5) widely published and accepted market reports 

and learned treatises; (6) statement of personal or family history; 

and ( 7 ) reputation as to character or judgment of prev ious convic

tion (there are additional rules limiting the admissibility of both). 

Third , the rules provide for admission of hearsay for former testimo

ny, for statements under belief of appending death, for statements 

concerning one's own personal or family history, for statements of

fered against a party who wrongfully contributed to the unavailab山ty

of the witness and for statements against one's pecuniary or proprie

tary interest or which would subject one to civil and/ or criminal lia

bility when the declarant is unavailable. The unavailability of the 

declarant may stem from death, from a refusal to testify despite a 

court order to do so, from the witness's testimony as to lack of mem

ory of events, from mental or physical illness , or from absence from 

the proceeding after a showing by the party that he tried to locate 

the declarant and could not. 

(Extracted and adapted from American law and legal Systems 

by James V. Calvi, 4th edition, Susan Coleman, Prentice-Hall 

Inc. ,2000) 

1. trier of fact : term includes (1) the jury and (2) the court when the court is try

ing an issue of fac t other than one relating to the admissibility of evidence. 事实认

定者 。 指陪审团，若无陪审团则指审理事实的法官 。

2. subpoena duces tecum: a process by which the court, at the instances of a party , 

commands a witness who has in his possession or control some document or paper 

that is pertinent to the issue of a pending controversy, to produce it at the trial. 令

携带证据到庭的传票 。

3. the Federal Rules of Evidence: rules which govern the admissibility of evidence at 

trials in the Federal Courts and before U. S. Magistrates . Several states have 
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adopted Evidence Rules patterned on these federal rules. 《联邦证据规则》 。

4. motion in limine: A motion in limine is a motion filed by a party to a lawsuit 

which asks the court for an order or ruling limiting or preventing certain evidence 

from being presented by the other side at the trial of the case. 保护性申请。 指由

一方诉讼当事人提出的请求法院裁定限制或禁止对方当事人出示特定证据

的申请。

Check Your Understanding 

Answer the following questions according to the text. 

1. What is direct evidence? What is circumstantial evidence? Give examples to each 

of them. 

2. What are the forms of evidence? Define each of them. 

3. What can tang巾le evidence be subdivided into? Define and provide an example to 

each of them . 

4. When is judicial notice particularly useful? And why? 

5. Where is oral testimony given? Why is face-to-face confrontation of the witnesses 

not an absolute rule? 

6 . Why should the witnesses be segregated from the courtroom proceedings? 

7 . Present some methods used to implant doubts about the witness's testimony. 

8. What is the consequence if the opposing party fails to enter a timely objection ? 

9. Why sometimes may the judge forbid the introduction of inflammatory evidence? 

IO. How is hearsay defined ? What does hearsay include ? 

11 . Why is hearsay not admitted as evidence? 

12. What are the basic requirements for dying declarations to be admitted ? 

13. How are hearsays categorized under the Federal Rules of Evidence? 

Build Up Your Vocabulary 

I . Match the items in the following two columns. 

A 
B 

1. fact -find er 

2. oath 

a. pertinent and proper to be considered in reaching a 

decision 

b. trier of fact 
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3. hearsay 

4. credibility 

5. admissible 

6. contempt of court 

7. real evidence 

8. record 

9 . demeanor 

10 . declarant 

11 . exhibit 

12. testimony 

c. something, such as a document, formally introduced 

as evidence in court 

d. physical evidence (such as a knife wound) that it

self plays a direct part in the incident in question 

e . evidence that a competent witness under oath or af

firmation gives at trial or in an affidarit or deposition 

f. evidence based on the reports of others rather than 

the personal knowledge of a witness and therefore 

generally not admissible as testimony 

g. a solemn, formal declaration or promise to fulfill a 

pledge, often calling on God or a sacred object as 

witness 

h. all the documents and evidence plus transcripts of 

oral proceedings in a case 

i . the way in which a person behaves 

j. the quality, capability, or power to elicit belief 

k . a person who makes a statement or declaration 

I. any act which is calculated to embarrass, hinder, or 

obstruct court in adminjstration of justice 

II • Fill in the blanks with the words or expressions given below , changing the 

form if necessary. 

testify establish physical exh伽ts cross-exam me subpoena 

adverse party credibility veracity identify demeanor 

1. The of any witness may be attacked by any party, including the party 

calling the witness . 

2. Circumstancial evidence is used in c ivil courts to or refute liability. 

3 . The U S . . Department of Justice wants him to against Jim Bell, in a 

c riminal trial beginning the week of April 2 in Tacoma, Wash. 

4 . When a writing or recorded statement or part thereof is introduced by a party, an 

may require the introduction at that time of any other part or any other 

writing or recorded statement which ought in fairness to be considered con tempora

neously with it. 

5 . Oil-field se rvices giant Baker Hughes said he received a from a New 
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York grand jury looking into possible abuses by companies doing business in 

Iraq. 

6. The jury would have the opportunity to closely watch and examine the of 

the witness as he is testifying to determine whether he is telling the truth and how 

much weight to give his testimony . 

7. If other than documents are to be used at the argument, counsel 

shall arrange to have them placed in the courtroom before the court convenes on 

the date of the argument. 

8. The growing significance of DNA evidence requires that victim service providers be 

trained to DNA evidence and to counsel victims about its impor-

lance in apprehending and convicting offenders and to support victims in cases 

where an offender's conviction is overturned due to DNA testing. 

9. Experts are often called into a court of law to confirm or deny the of evi-

dence. 

IO . Defendant in criminal trial cannot witness about being on juvenile proba-

tion without proof that he is on probation. 

Cloze 

Choose the proper word from the listed below , and then fill in the blanks. 

substantive 

submitted 

sufficient 

prescribed 

establish 

grant 

fact-finder 

producing 

d etermmat10n 

trial judge 

party 

The term "burden of proof" is an umbrella term that's used to refer to both the 

burden of persuasion and the burden of production. The burden of persuasion is a 

function of law. It concerns the ultimate function of the , and in-

volves two distinct things: the of the quantum of evidence (or standard of 

proof) required to an ultimate question of fact, and the allocation of the 

risk that the factfinder will not be persuaded to that degree of certainty. 

The burden of production does not deal with proof in the sense of ultimate per

suasion. It is of concern only to the , and its effect is expended before the 

case is to the jury . This subcategory of "burden of proof" comes into play 

when one . submitted that the other party has not offered evidence 

even to merit continuing with the case as to that issue or claim, and that the judge 

must a preemptive motion at that point. This concept is sometimes referred 
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to as the burden of evidence, or the burden of "going forward" , though the 

term burden of production will generally be used here. 

Translation 

Translate the following sentences into Chinese. 

I . When evidence which is admissible as to one party or for one purpose but not ad

missible as to another party or for another purpose is admitted, the court, upon 

request, shall restric t th e evidence to its proper scope and instruct the jury ac

cordingly. 

2. All re levant evidence is admissible, except as otherwise provided by the Constitu

lion of the United States, by Act of Congress, by these rules, or by other rules 

prescribed by the Supreme Court pursuant to statutory authority. Evidence which 

is not relevant is not admissible. 

3. Except as otherwise provided in criminal proceedings by section 3500 of title 18 , 

United States Code, if a witness uses a writing to refresh memory for the purpose 

of testifying, either 

(1) while testifying, or 

(2) before testifying, if the court in its discretion determines it is necessary in the 

interests of justice, · 

an adverse party is entitled to have the writing produced at the hearing, to inspect 

it, to cross-examine the witness thereon, and to introduce in evidence those por

tions which relate to the testimony of the witness. 

4. If scientific, technical, or other specialized knowledge will assist the trier of fact 

to understand the evidence or to determine a fact in issue, a witness qualified as 

an expert by knowledge, skill , experience, training, or education, may testify 

there to in the form of an opinion or otherwise, if (I) the testimony is based upon 

suffic ient fa cts or data, (2) the testimony is the product of reliable principles and 

methods, and (3) the witness has applied the principles and methods reliably to 

the facts of the case. 

5. The .contents of voluminous writings, recordings, or photographs which cannot 

convenientl y be examined in court may be presented in the form of a chart, sum

mary, or calculation. The originals, or duplicates, shall be made available for ex

amination or copying, or both, by other parties at reasonable time and place. The 

court may order that they be produced in cou1t. 
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General Concepts of Relevancy 

The Minimal Relevancy Requirement of Rule 401 

Federal Rules of Evidence 401 and 403 establish general prin

, ~ ciples of relevancy and general limits on the admission of relevant 
I 

evidence. They are supplemented in many situations by more spe-

cific rules, such as those governing character evidence. 

重要性，实质性

Rule 401 provides that an item of evidence is relevant if it has 

"any tendency to make the existence of any fact that is of conse

quence to the determination of the action more probable or less 

probable than it would be without the evidence" . Rule 402 sets 

forth the general rule of admissibility of relevant evidence. Howev

er, Rule 403 provides that even if relevant, evidence may be exclu-·proponent 
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ded if its probative value is substantially outweighed by considera

认 ， tions of unfair prejudice, waste of til'I!.e, or confusion of issues. 

Rule 402 adopts a very broad conception of relevancy. Almost 

anything that a rational lawyer would attempt to offer into evidence 

would be "relevant" within the meaning of Rule 402. Because it 

would have some minimal effect on the probability that a particular 

proposition of consequence to the case is true or false. In a personal 

injury case, the fact that the defendant had a fight with his wife on 

the morning of the accident that is the subject of the suit might be 

minimally probative of a fact at issue (perhaps he was not paying 

attention to his driving because he was thinking about domestic 

problems). Yet though "relevant" within the meaning of Rule 401, 

the court would almost certainly exclude the evidence as a waste of 

time (and possibly for reasons of unfair prejudice) under Rule 403. 

Relevancy and Materiality 

Relevancy is sometimes contrasted with materiality. While 

those two terms probably have as many meanings as they do users. 

The following distinction is as common as any . Evidence is irrele

vant if it has no tendency in logic to establish the fact that the pro-



pone nt asserts the evidence will help prove . Evidence is immaterial 

when, although it has a tendency in logic to establish the fact that it 

is offered to prove, that fact is not in issue. For example , the fact 

might have been removed as an issue because of an admission in the 

pleadings. 

To apply thi s terminology, imagine a slander case in which 

plaintiff alleges that defendant falsely called plaintiff a thief. If de

fendant offers evidence that plaintiff was seen on the street corner 

selling new gold watches for five dollars a piece , that evidence is 

relevant to show that the slanderous statement was tru e . However, if 

the defense of truth had been eliminated from the case because de

fendant admitted in the pleadings that the statement was false, then 

the ev idence, though relevant , would be " immaterial" because it 

would have no bearing on any issue to be tried . 

The federal rules do not use the term " immaterial". Evidence 

tha t would previously have been described as "immaterial" is now 

"irrelevant" within the meaning of Federal Rule of Evidence 401 if, 

in th e language of the Rule, it is not "of consequence" to th e deter

mination of the action. Suppose, for example, that in a prosecution 

for forgery of a check , defendant admits signing another person 's 

name to the check, but wishes to offer ev idence that a week later, 

she "covered" the check with her own money. This ev idence would 

be irre levant—not " of consequence'' —because it would not affect 

her guilt of the crime; evidence of late r remorse has no bearing on 

defendant's state of mind at the time she forged the chec k . 

Where evidence is offered on an issue of consequence to the 

case, but which has been conceded, the Federal Rules take a 

somewhat different position. For example, suppose that in a person

al inju ry case, plaintiff alleges that defendant's negligent driving 

caused permanent disability. Plaintiff makes no claim for punitive 

damages. Defendant , knowing that the evidence of negligence is 

overwhelming, and wishing to avoid having the jury hear damaging 

details of her conduct, admits negligence but disputes the amount of 

damages . At trial, plaintiff offers evidence that the defendant was 

intoxica ted at the Lime of the accident. Assuming tha t the ev idence 
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of intoxication has no b~aring on any issue other than that of liabil

ity, which has been conceded, some jurists using pre-Federal Rules 

terminology would have excluded the evidence as irrelevant, and a 

number of states would do the same today under their own codes. 

The federal rules, however, would treat such evidence as relevant 

but exclude it as a waste of time or prejudicial under Rule 403. 

The importance of the Federal Rules'broad concept of rele

vance in relation to issues conceded by one party was made clear by 

the Supreme Court in Old Chief v. Untied States. In Old Chief, de

fendant was charged with being a felon in possession of a firearm, 

assault with a deadly weapon, and using a firearm in connection 

with a crime . He had previously been convicted of assault causing 

serious bodily injury, a felony that put him within the ambit of a 

federal statute proh如ting certain felons from possessing firearms. 

Prior to trial, defendant moved to prevent the government from men

tioning any details of the prior conviction, except to state that he 

had been convicted of a crime punishable by imprisonment in excess 

of a year. In return, defendant offered to stipulate to the offense. 

The prosecutor refused the stipulation, arguing that he had a right to 

prove the essential facts of the case in his own way, despite 

defendant's offer to stipulate to one of the elements of the offense. 

The court denied defendant's motion, and at trial, the prosecutor 

introduced the record of conviction, which revealed defendant's pri

or conviction, including the nature of the crime and the sentence he 

received . Defendant was convicted, and the Ninth Circuit affirmed. 

In a 5- 4 decision, the Supreme Court reversed. Though the Court 

rejected defendant's argument that the name of the prior offense was 

irrelevant, it held that the trial court was obligated to grant 

defendant's motion pursuant to Rule 403. 

Several aspects of the Court's discussion of Rules 402 and 403 

have broad application . In its discussion of relevance principles, 

the Court spoke broadly, emphasizing that " beyond the power of 

conventional evidence to support allegations and give life to the mor

al underpinnings of law's claims, there lies the need for evidence in 

all its particularity to satisfy the jurors'expectations about what prop-



er proof should be". As the Court explained : 

Unlike an abstract premise, whose force depends on going pre

cisely to a particular step in a course of reasoning, a piece of evi

dence may address any number of separate elements, striking hard 

just because it shows so much at once; . . . Thus, the prosecution 

may fairly seek to place its evidence before the jurors, as much to 

tell a story of guiltiness as to support an inference of gu山， to con

vince the jurors that a guilty verdict would be morally reasonable as 

much as to point to the discrete elements of a defendant's legal 

fault. 

This reasoning, in part, is what gives rise to the adage that the 

prosecution is entitled to prove its case by evidence of its own 

choice—that defendant has no right to "stipulate or admit his way 

out of the full evidentiary force of the case as the government choo

ses to present it". Aphorizing that "a syllogism is not a story", the 

Court wrote that the prosecution is entitled to the benefit of a color

ful story with descriptive richness. This led the Court to state a 

principle that, if carried to its logical extreme, would revolutionize 

the law of relevancy: in ruling on the admissibility of evidence, the 

court should take into account the prosecution's need to establish the 

"human significance" of a crime and to awaken a juror's "obligation 

to sit in judgment". This suggests that the prosecution is entitled to 

offer evidence to show more than what is strictly necessary for logi

cal inference when the~xtra evidence is needed to insure that the 

jury does not nullify substantive law and does not require greater 

certainty than proof beyond a reasonable doubt. The Court also not

ed , less adventurously, that in some cases the absence of proof can 

cause the jury to draw unfair inferences unfavorable to the prosecu

tion. 

Nevertheless, the Court held that these principles had virtually 

no application in the case at bar, where the fact to be proved was 

the defendant's legal status, a decision to be rendered apart from 

the concrete facts of the present case but merely on the basis of 

some prior adjudicated events. As the Court stated, "proving status 

without telling exactly why that status was imposed leaves no gap in 

• ad峔e

格言，古语

• ap胚orize

精炼地陈述
心，＇

·syll吨ism

三段论

• proof beyond a 

reasonable doubt 

排除合理怀疑
之证据，可靠证

·277· 



• officious 

不正式的，非官

方的

• reproach 

丢脸；羞耻

• conclusive evi

dence 

确凿证据，结论

性证据
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the story of a defendant's subsequent criminality, and its demonstra

tion by stipulation or admission neither displaces a chapter from a 

continuous sequence of conventional evidence nor comes across as 

an officious substitution , to confuse or offend or provoke reproach" . 

Here, then, the evidence the prosecution wished to offer carries the 

unfairly prejudicial risk that the jury will convict defendant because 

of his apparently bad character or simply to prevent him from com

mitting future crimes regardless of his guilt in the present case. At 

the same time, the evidence has no greater probative value than the 

defendant's offered stipulation, which would have been " seemingly 

conclusive evidence" of an essential element of the crime . Thus, in 

this situation, "the only reasonable conclusion was that the risk of 

unfair prejudice did substantially outweigh the discounted probative 

value of the record of conviction, and it was an abuse of discretion 

to admit the record when an admission was available". 

The Universal Fall-back Objection 

Evidence that is otherwise admissible under the rules is still 

subject to the Federal Rule of Evidence 403 balancing test and can 

still be excluded if its reception would be too unfairly prejudicial, 

too misleading, or waste too much time. Rule 403 thus provides an 

almost universal "fall-back" argument for the attorney seeking the 

exclusion of evidence. The rule applies equally to all parties in both 

civil and criminal cases . Rule 403 also provides a basis for arguing, 

when evidence is admissible for one purpose but inadmissible for 

another, that the evidence should be excluded in its entirety be

cause of the danger that the jury will not follow a limiting instruc

tion. 

The task of balancing probative value against the enumerated 

dangers in Rule 403 is hardly a precise one. Nei ther the rule itself 

nor its accompanying commentary offers specific guidelines for the 

judge. The court must consider the dangers not in the abstract, but 

in the precise context of the case at hand. 

In the Old Chief case, the Supreme Court attempted to clarify 

the trial court's task in applying Rule 403. The Court held that on 

objection, the trial judge should decide whether the questioned evi-



dence rai ses a danger of unfair prejudice. If such a danger exists, 

the judge must "take account of the full evidentiary context of the 

case as the court understands it when the ruling must be made". In 

particular, th e judge should consider not just the evidence itself, 

but a lso th e probati ve value and risk of prejudice of an y available 

substitutes for tha t evidence . 

Wh ile Rule 403 gives th e trial judge the discret ion to exclude 

evidence on grounds that it will prejudice, confuse, or mislead the 

jury, one limitation should be noted. The tri al judge must still re

spect th e 」 ury's role in assessing the credib山 ty of witnesses and can

not exclude ev idence on grounds that the testifying witness is unreli 

able . We ighing probative value against unfair prejudice under Rule 

403 means accepting the accuracy of the witness's testimony and 

th en assessing th e probative value of the in ferences to be drawn from 

it; th e judge is not supposed to dec id e whether or not the witness is 

believable. Finally, it is not enou gh for the court to find that one of 

the enumerated dangers simply outweighs the probative value of the 

evidence ; the danger must substantially outweigh the probative val

ue. Thus, th e greater the probative value of the evide nce, the more 

diffi cult it will be to exclude it und er this rule. And the converse is 

also tru e . If the probative value of th e evidence is slight, the degree 

of danger necessary to satisfy the rul e's standard need not be partic

ularly great. 

(Ex trac ted and adapted from Evidence law: A Student 's Guide 

to the law of Evidence as Applied in American Trials by Roger C. 

Park , David P . Leonard, Steven H. Goldberg, West Group, 

1998 ) 

I. charac te r evide nce: ev idence of person's moral standing in community based on 

reputation. 品德证据 。

2. proof beyond a reasonable doubt : such proof as precludes every reasonable hypoth

es is except that which is tends to support and which is wholly consistent with 

defendant's guilt and inconsistent with any other rational conclusion. 排除合理怀

疑之证据，可靠证据。
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3. conclusive evidence : the evidence which is incontrovertible, either because the 

law does not permit it to be contradicted, or because it is so strong and convincing 

as to overbear all proof to the contrary and establish the propos山on in question be

yond any reasonable doubt. 确凿证据，结论性证据 。

Check Your Understanding 

Mark the following statements with T for true or F for false according to what 

you have read from text B. 

) I. According to Rule 402, anything produced before the court by a rational 

lawyer as an evidence would be "relevant". 

() 2. Evidence is irrelevant if the fact for which the evidence intend to establish 

has been removed as an issue. 

) 3. In The Federal Rules of Evidence 40 I , "irrelevant" is substituted for "im

material" if the evidence is not important in the determination of the action. 

() 4 . Where evidence is offered on an issue of consequence to the case, but which 

has been conceded, the federal rules would admit such evidence, whereas 

some jurists and many states would have excluded the evidence as irrele

vant. 

) 5. In Old Chief v. Untied States, the defendant's motion to prevent the prosecu

tor from disclosing any details of his prior conviction was granted at last. 

() 6. In Old Chief, the prosecution insisted that he have a right to produce evi

dence and establish the facts of the case in his own way. 

() 7 . The principle regarding the prosecution's right to offer more evidences than 

necessary under certain circumstances is not applicable in Old Chief 

) 8. Under Rule 403, evidence which is admissible for one purpose but not for 

another shou ld be admitted because the jurors have a limiting instruction to 

guide them. 

) 9. To rule on objection, the trial judge should decide whether the challenged evi

dence is likely to cause unfair prejudice. 

() 10 . Under Rule 403 , the trial judge has the absolute discretion to exclude evi 

dence on grounds that it will prejudice, confuse, or mislead, the jury. 

() 11. Under Rule 403, evidence will be excluded as long as it is found to raise 

one of the enumerated dangers, no matter how great the probative value of 
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I 

the ev idence is. 

Build Up Your Vocabulary 

I . Give the corresponding translation of each of the following terms. 

English Chinese 

conc lu sive evidence 

相关性

probative va lue 

传闻证据

d b山ty of evid ence a m1ss1 

过失证据

immateri al evidence 

证门

the absence of proof 

可靠证据

exclusion of evidence 

使无效

II • Put the following terms into Chinese. Some of them are not present in the 

text. 

th e opposing lmvyer 

d irec t-examinat10n 

cross -examination 

th e fact-finder 

presentation of ev idence 

circumstantial evidence 

tangible evidence 

demonstra ti ve evidence 

preponderance of th e evidence 

presumptive evidence 

leading questi ons 

judicial notice 

identifi cation 

character evidence 

authenti cation 

direct evidence 

real ev idence 

exculpatory evidence 

proffered evidence 

prima facie evidence 

Translation 

Translate the following sentences into English. 

I. 依照《 中华人民共和国民事诉讼法》第 64 条第 2 款规定， 由人民法院负责调
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查收集的证据包括：

(1) 当事人及其诉讼代理人因客观原因不能自行收集的；

(2) 人民法院认为需要鉴定、勘验的；

(3) 当事人提供的证据互相有矛盾 、无法认定的；

(4) 人民法院认为应当由自己收集的其他证据 。

2. 证据有下列几种：书证；物证；视听资料；证人证言；当事人的陈述；鉴定结论；

勘验笔录 。

3. 当事人对自己提出的主张，有责任提供证据 。 当事人及其诉讼代理人因客观

原因不能自行收集的证据，或者人民法院认为审理案件需要的证据，人民法院

应当调查收集 。 人民法院应当按照法定程序，全面地、客观地审查核实证据 。

4 . 证据必须经过当庭出示、辨认、质证等法庭调查程序查证属实，否则不能作为

定案的根据 。 对千出庭作证的证人，必须在法庭上经过公诉人、被害人和被

告人辩护人等双方询问 、质证，其证言经过审查确实的，才能作为定案的根

据；未出庭证人的证言宣读后经当庭查证属实的，可以作为定案的根据 。 法

庭查明证人有意作伪证或者隐匿罪证时，应当依法处理 。
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Stroud, Judge. 

State v. Cowan 

MO Court of Appeals 

N. C. App. (2008) 

Defendant was convicted by a jury of eight different offenses 

related to controlled substances and firearm possession. Defendant 

appeals arguing the trial court erred in (1) allowing" irrelevant and 

highly prejudicial" testimony, (2) failing to dismiss six of the char-

ges as the State did not prove the element of "possession" , and (3) 

failing to dismiss the charge of maintaining a dwelling for keeping or 

selling controlled substances when the State did not prove defendant 

"kept or maintained" the property and how he was " using" the 

property. 

I . Background 

On 27 September 2006, members of the Rowan County Sheriffs 



Department executed a search warrant at 1763 - B Flat Rock Road. 

Defendant was the subject of the search warrant. In the residence, 

the police found marijuana, cocaine, methamphetamine, firearms, 

thousands of dollars, and drug paraphernalia including razor blades 

and digital scales. 

On or about 4 December 2006, defendant was indicted for 

(I) trafficking in cocaine, (2) possession of cocaine with intent to 

sell, (3) possession of marijuana with intent to sell, (4) possession 

of methamphetamine with intent to sell and deliver, (5 - 7) three 

counts of possession of a firearm by a felon, and (8) maintaining a 

dwelling used for keeping or selling controlled substances. Defend

ant was found guilty of all eight offenses. Defendant appesals argu- 息

ing the trial court erred in (1) allowing "irrelevant and highly prej

udicial" tesimony, (2) failing to dismiss six of the charges as the 

State did not prove the element of "possession" , and (3) failing to 

dismiss the charge of maintaining a dwelling for keeping or selling 

controlled substances when the State did not prove defendant " kept 

or maintained" the property and how he was "using" the property. 

II. Testimony Regarding Marlene Chambers 

Defendant's first two arguments contend that the trial court 

erred by allowing testimony, over defendant's objections, from Ra

hesia Chambers and defendant regarding the drug trafficking trial 

and conviction of defendant's aunt, Marlene Chambers . Defendant 

argues that this evidence was "irrelevant and highly prejudicail". 

We agree that the evidence was irrelevant, but do not conclude that 

it prejudiced defendant's case. 

Although the trial court's rulings on relevancy technically are 

not discretionary and therefore are not reviewed under the abuse of 

discretion standard applicable to Rule 403 , such rulings are given 

great deference on appeal. Because the trial court is better situated 

to evaluate whether a particular piece of evidence tends to make the 

existence of a fact of consequence more or less probable, the appro

priate standard of review for a trial cour's ruling on relevancy pursu

ant to Rule 40 I is not as deferential as the "abuse of discretion" 

standard which applies lo rulings made pursuant lo Rule 403. 
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Dunn v. Custer. 162 N. C. App.259,266 , 591 S.E. 2d 11,17 

( 2004) (citations and quotation marks omitted ). 

" 'Relevant evidence'" means evidence having any tendency 

to make the ex istence of any fact that is of consequence to the deter

mination of the action more probable or less probable than it would 

be without the evidence . N. C. Gen. Stat. §8C - 1, Rule 401 . 

" Evidence which is not relevant is not admissible, " N. C. Gen. 

Stat. §8C - 1, Rul e 402. We conclude that evidence about 

defendant's aunt 's prior trial and convic tion is irrelevant as it does 

not "make the existence of any fact that is of consequence to the de

termination of the ·action more probable or less probable than it 

would be without the evidence" . See N. C. Gen . Stat. §8 C - I , 

Rule 401. There was no evidence that Marlene Chambers'criminal 

activities had any relation whatsoever to the crimes for which de

fondant was charged. As we deem the testimony regarding Marlene 

Chambers drug trial and conviction irrelevant, the testimony was in

admissible. See N. C. Gen. Stat. §8C - I, Rule 402. 

However, a defendant is prejudiced by errors relating to rights 

arising other than under the Constitution of the United States when 

there is a reasonable poss伽lity that, had the error in question not 

been committed, a different result would have been reached at the 

trial out of which the appeal arises. 

N. C. Gen. Stat. §15A -1443(a) (2005). "If the other evi

dence presented was suffic ient to convic t the defendant, then no 

prejudic ial error occurred" . State v. Bodden , 190 N. C. App. 505, 一，

661 S. E. 2d 23 , 26 ( 2008) . We first note that the evidence contes

ted by defendant regarding Marlene Chambers was very minimal : 

(l) The State asked Ms. Rahesia Chambers about her mother, Mar

Jene Chambers :" The same mom that ] just prosecuted about three 

months ago for dru g trafficking . .. . That's your relative , isn't it ? " 

to which Rahesia stated, " That's my mom". (2) The State asked 

defendant " Did you give Marlene Chamber's name [ to Officer Beb

ber as your nearest relative ] because she's involved in the drug bu s卜

ness with you ? " Defendant a nswered, "No, I didn' t ". The State 

then asked, " You know she was convicted of trafficking, don't 



you?. . . And that's why you gave the name, 小dn't you? She was 

going to help you out, wasn't she, if you helped her out," to which 

defendant responded, " No, I wasn't and, no, I didn't. " In the 

course of an eight day trial, these are the only instances of evidence 

regarding Marlene Chambers or her convictions which defendant has 

brought to our attention. The irrelevant evidence defendant contes

ted was minimal, and there was sufficient evidence to convict de

fondant based upon the controlled substances and firearms found in 

the residence. We therefore do not find that there was a reasonable 

possibility that the jury would have reached a different result in the 

absence of this evidence; so efendant was not prejudiced by the ir

relevant testimonv. See N. C. Gen. Stat. §ISA - 1443 (a); Bodden 

at—, 661 S. E. 2d at 26. 

m. Motions to Dismiss 

Defendant contends the trial court erred by failing to grant his 

motion to dismiss as to six of the charges. 

A. Standard of Review 

Our standard of review for the denial of a defendan's motion to 

dismiss is whether there is substantial evidence (I) of each essential 

element of the offense charged, or of a lesser offense included there

in, and (2) of defendan's being the perpetrator of such offense. If 

so, the motion is properly denied. The evidence is to be considered 

in the light most favorable to the State; the State is entitled to every 

reasonable intendment and every reasonable inference to be drawn 

therefrom; contradictions and discrepancies are for the jury to 

resolve and do not warrant dismissal: and all of the evidence actu

ally admitted, whether competent or incompetent, which is favora

ble to the State is to be considered by the court in ruling on the 

motwn. 

State v. Estes, 186 N. C. App. 364, 369, 651 S. E. 2d 598. 

601 - 02 (2007) (citation and ellipses omitted) , appeal dismissed 

and disc. review denied, 362 N. C. 365,661 S. E. 2d 883 (2008). 

B. Possession 

Defendant's next three arguments contend that the trial court , 

erred in failing to grant defendant's motion to dismiss the charges of 
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• surveillance 

监视

• informant 

报告者

• toiletry 

化妆品

• contraband 

走私货

• dominion 

支配权

• incriminating 

显示有罪的
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trafficking in cocaine, possession of marijuana with intent to sell or 

deliver, and the three charges of possession of a firearm bv a felon, 

because the State failed to prove the element of " possession" as to 

all of these charges. Defendant contends that the State presented a 

very weak case of constructive possession. There was no surveil

lance of this apartment, no eyewitnesses, and no confidential inform

ants. Although there were two envelopes addressed to. . . defendant 

at that address and days later the police said he gave that address 

when he was arrested , there was nothing to tie him to drugs and guns 

and the occupancy of Ms . Bennett's apartment the day of the raid. 

None of. . . defendant's clothes were in that apartment but 

there was testimony that the clothing of other men were sic in that 

closet. There was no evidence that. . . defendant had been in that 

apartment around the time of the raid but there was testimony that at 

least four other people were in that anartment around this time and 

had access to that closet. No toiletries belonging to. . . defendant 

were found in that apartment. . . [ Defendant] had no key. The 

lease was not in his name as were none of the utilities. Even in the 

light most favorable to the State, the State failed to prove the ele

ment of possession for these ofrenses. 

However, if the defendant is not in actual possession of contra

band when it is discovered, the State may survive a motion to dis

miss by presenting substantial evidence of constructive possession. 

Evidence of constructive possession is sufficient to support a convic

tion if it would allow a reasonable mind to conclude that defendant 

had the intent and capability lo exercise control and dominion over 

the drugs. 

State v. Miller. 191 N. C. App. 124, 661 S. E. 2d 770, 772 -

73 (2008) " When the substance is found on premises under the 

exclusive control of the defendant, this fact alone may support an in

ference of constructive possession . If the defendant's possession~ver 

the premises is nonexclusive, constructive possession may not be in

ferred without, other incriminating circumstances". State v. Autry, 

101 N.C.App . 245,252, 399 S.E.2d 357, 362(1991). 

Constructive possession depends on the totality of circum-



stances in each case: . . A showing by the Stale of other incrimina

Ling circumstances permits an inference of constructive possession. 

Incriminating circumstances which have been identified by this 

Court and the North Carolina Supreme Court as relevant lo construc

tive possession include evidence that defendant : (1) owned other 

items found in proximity to the contraband, (2) was the only person 

who could have placed the contraband in the position where it was 

found, (3) acted nervously in the presence of law enforcement, (4) 

resided in, had some control of, or regularly visited the premises 

where the contraband was found, (5) was near contraband in plain 

view, or(6) possessed a large amount of cash . . .. 

See Miller at -,661 S. E. 2d at 773. 

Here, the ev idence supported at least two of the " incriminating 

circumstances" which allow an inference of constructive possession. 

See id. First, the State presented evidence that al 1763-B Flat Rock 

Road the police found, inter alia, defendant's birth certificate and a 

bill with defendant's name on it and noting his address as 1763- B 

Flat Rock Road in the same closet where the controlled substances 

were found. The police also found a show cause order directed to 

defendant and an insurance policy in defendant's name issued only 

days prior to the search which showed 1763 - B Flat Rock Road as 

his home address . Second, defendant was also arrested at 1763 - B 

Flat Rock Road and was seen coming out of the bedroom where the 

controlled substances and firearms were found. Defendant also told 

the police, that he resided at 1763-B Flat Rock Road. Viewing the 

evidence "in the light most favorable to the State," Estes at 369 . 

651 S. E. 2d at 602, we conclude the State presented sufficient evi

dence of constructive possess ion through incriminating circum

stances, including that defendant" owned other items found in prox

imity to the contraband" , and "resided in, had some control of, or 

regularly visited the premises where the contraband was found . . .. " 

See Miller at 661 S. E . 2 d at 773. Therefore, th e trial court did not 

err in denying defendant 's motion to di smiss . These arguments are 

overruled. 

• a show cause or

der 

陈述理由令
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C. Maintaining a Dwelling 

Lastly, defendant argues the trial court erred in failing to dis

miss the charge of maintaining a dwelling for keeping or selling con

trolled substances because there was absolutely no evidence that. . . 

defendant contributed in any way to the maintenance of Ms. 

Bennett's apartment. None of the factors under Bowens, supra, are 

present: no ownership of the property; no occupancy of the property; 

no repairs to the property; no payment of taxes; no payment of utility 

expenses; no payment of repair expenses; and no payment of rent 

There was no testimony that any of. . . defendant's clothing or per

sonal effe cts were present but there was testimony of other men's 

clothing. The State failed to prove that. . . defendant used Ms . 

Bennett's apartment in any unlawful way . 

Thus, defendant argues the State failed to prove that he" kept 

or maintained" the property and how he was using the property. 

N. C. Gen. Stat. §90 - 108 (a) (7) reads, 

It shall be unlawful for any person: 

To knowingly keep or maintain any store, shop, warehouse, 

dwelling house, building, vehicle, boat , aircraft, or any place what

ever, which is resorted to by persons using controlled substances in 

violation of this Article for the purpose of using such substances, or 

which is used for the keeping or selling of the same in violation of 

this Article . 

N.C . Gen.Stat. §90-108(a)(7)(2005) . Stalev. Bowens, 

lays out several factors which indicate that an individual is" keeping 

" or maintaining property pursuant to N. C. Gen. Stat. §90 - 108 (a) 

(7) which includes: " ownership of the property; occupancy of the 

property; repairs to the property; payment of taxes; payment of utility 

expenses: payment of repair expenses; and payment of rent". 140 

N. C. App. 217, 221 , 535 S. E. 2d 870, 873 (2000) , disc. review 

denied, 353 N. C . 383, 547 S. E. 2d 417 (2001). "Occupancy, 

without more, will not support the element of'maintaining'a dwell

ing . However, evidence of residency, standing alone, is sufficient to 

support the element of maintaining" . State v. Spencer, 192N . C. 

App . 143, -, 664 S. E . 2d 601. 605(2008) In State v. Spencer, 



this Court determined that "a purported confession by defendant to 

police, that defendant resided at the home at 178 Loggerhead 

Road.. . . was substantial evidence that defendant mainta,ined the 

dwelling". Spencer at 664 S. E . 2d at 605. Here defendant told the 

police that he resided at 1763-B Flat Rock Road, and thus this is 

" substantial evidence that defendant maintained the dwelling" . See 

id. 

Fui1hermore, as to " use" , "the determination of whether a ve

hicl e, or a building, is used for keeping or selling controlled sub

stances will depend on the totality of the circumstances". State v. 

Mitchell, 336 N. C. 22 ,34 ,442 S. E. 2d 24, 30(1994 ). In State v. 

Rich. thi s Court concluded that the ev idence showing that defendant 

resided in the house, that she was cooking dinner, and that ·she 

possessed cocaine and materials re lated to the use and sale of co

caine, is sufficient to allow conviction under G. S. 90 - I 08 (a) (7) 

for maintaining a dwelling used for the keeping or selling of con

trolled substances . 

87 N. C.App.380, 384,361 S.E . 2d321, 324 ( 1987 ). 

Here, as in Rich , there is evidence defendant resided at 1763-

B Flat Rock Road . See id. There is also evidence that defendant 

possessed controlled substances, " materials related to the use and 

sale" of controlled substances , and firearms at 1763 - B Flat Rock 

Road which "is sufficien t to allow conviction under N. C. G. S. §90 -

I 08 (a) ( 7 ) for maintaining a dwelling used for th e keep ing or sell

ing of con trolled substances" . See id. Therefore, the tria l court did 

not err in denying defendant's motion to dismiss as to the charge of 

maintaining a dwelling for keeping or selling controlled substances, 

and 伽s argument is overruled. 

IV . Conclusion 

For the foregoing reasons, we find no prejudicial error. 

Judges Steelman and Jackson concur . 

I. Rule 403 (of Federa l Rules of Evidences) : Exclusion of Relevant Evidence on 

Grounds of Prejudice, Confusion, or Waste of Time . Although relevant, evidence 
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may be excluded if its probative value is substantially outweighed by the danger of 

unfair prejudice, confusion of the issues, or misleading the jury, or by considera

tions of undue delay, waste of time, or needless presentation of cumulative evi

dence. 

2. a show cause order: a court order, made upon the motion of an applicant, that re

quires a party to appear and provide reasons why the court should not perform or 

not allow a particular action and mandates this party to meet the prima facie case 

set forth in the complaint or affidavit of the applicant. 陈述理由令 。 是法院根据

当事人的申请，要求其就其所要求的事项提供理由的命令 。

I . Answer the following questions. 

l. What are the three issues handled by the appellate court? 

2 . What is the decision of the appellate court regarding the defendant's first argument 

that the trial court erred by allowing "irrelevant and highly prejudicial" testimo

ny? 

3. Why does the appellant court decide the irrelevant evidence did not prejudice 

defendant's case? 

4. Which cases are cited by the court in discussing the "possession" issue? How are 

they applied to the instant case? What is the court decision? 

5. What are the factors which indicate that an individual is "keeping or maintaining" 

property including a dwelling? Is the court's decision in favor of the defendant re

garding the "dwelling" issue? 

II . Brief the case and present the case brief to the class. 
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Unit Eleven Intellectual 
Property Law 

Words and expressions: 

patent 

article 

differentiate 

e nforcement 

trademark 

composition 

maintaining 

collateral 

copyright 

processes 

assignments 

asset 

intellectual properly 

comprehensive 

cross-licenses 

I . Spot dictation. Listen to the passage and fill in the blanks with the words 

you hear. 

The laws of the United States relating to , and 

protect the various kinds of . Sometimes 

more than one form of protection applies to a single type of property; however, one 

form of protection is usually more suitable than another. 

Patents, for example, are granted on 

, and 

. Copyrights generally apply to literary and artistic works of 

authors and artists, while trademark owners have 

mark , word, or symbol to 

to use a specific 

We have prepared this overview to summanze of intellectual 

property protection in the United States. It is not mtended as a com-

prehensive review of the law , but as a reference tool to help you understand 

available and to aid you in 

among them. 
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U . Listen to the passage and complete the following statements. 

As with all business-related activities, economics plays a large role in determi

ning whdher to pretect intellectual property. Companies must weigh the potential val-

ue of an intellectual property right against both and 

There are no hard and fast rules that determine the potential value of a given in

tel lectu al property right. What is valuable to one individual or company may be 

worthl ess to another. There are certain obvious factors that contribu te to the potential 

value of th e intellectual property, including: 

·taking 

征用

• personhood 

人格

• pen 

写作

• the Fifth Amend

ment to the U. S. 
` Constitu110n 

《美国宪法》第

五修正案
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Trade Secret and Patent Law 

The concept of property is well understood in Western socie

ty. It is among the oldest institutions of human c ivilization. It is 

widely recognized tha t people may own real property and tangible 

objects. The common law and the criminal law protect private 

property from interference by others. The Fifth Amendment to the 

U. S. Constitution protects private property against takings by the 

government without just compensation. The philosophical bases for 

protection of private property are well entrenched in our culture. 

Private property has been viewed as resulting when labor is applied 

to nature, as an incentive for discovery, as an essential part of per

sonhood, and as a foundation for an ordered economic system. 

Ideas, by definition, are less tangible. They exist in the mind 

and work of humans. Legal protection for intellectual work evolved 

much later in the development of human socie ty than did protection 

for tangible property. The protection of such "intellectual prope八y"

raises complex philosophical questions. Should the first person to 

discover a way of performing an important task—for example, a pro

ced ure for c losing a wound—be entitled to prevent others from us ing 

this procedure ? Should the first person to pen a phrase or hum a 



melody be entitled to prevent others from copying such words or 

singing the song? Should such " intellectual property rights" be 

more limited than traditional property rights (i. e. the fee simple)? 

I . Trade Secret 

Trade secret laws are state law doctrines that protect against 

the misappropriation of certain confidential information . As such, 

they are more akin to traditional tort and contract law than to patent 

or copyright law. While protection for trade secrets has long been a 

part of the common law, most states today protect trade secrets by 

statute . The basic purpose behind protecting trade secrets is to pre

vent "theft" of information by unfair or commercially unreasonable 

means. In essence, trade secret law is a form of private intellectual 

property law under which creators establish contractual limitations or 

build legal "fences" that afford protection from misappropriation. 

The definition of subject matter eligible for protection is quite 

broad : business or technical information of any sort. To benefit from 

trade secret protection, the information must be a secret. However, 

only relative and not absolute secrecy is required. In addition, the 

owner of a trade secret must take reasonable steps to maintain its se

crecy. Trade secrets have no definite term of protection but may be 

protected only as long as they are secret. Once a trade secret is dis

closed , protection is lost. 

A trade secret claim can be broken down into three essential 

elements. First, the subject matter involved must qualify for trade 

secret protection; it must be the type of knowledge or information 

that trade secret law was meant to protect, and it must not be gener

ally known at all. On eligible subject matter, the current trend, ex

emplified once again by the UTSA, is to protect as a trade secret 

any valuable information. So long as the information is capable of 

adding economic value to the plaintiff, it can be protected by trade 

secret law. The requirement that the information not be generally 

known follows from the label trade secret. The requirement is meant 

to insure that no one claims intellectual property protection for infor

mation commonly known in a trade or industry. 

Second, a trade secret plaintiff must also prove that the de-

· the fee "iiiniple 

永久性财产继｝

笃承权

· trade, •~cret 

商业秘密
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·deception 

欺骗，欺诈

· skullduggery 

阴谋诡计

• reverse engineer

ing 

反向工程
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fendant acquired th e information wrongfully—in a word, that the 

defendant misappropriated th e trade secre t. That a person 's informa

Lion is valuable does not make it wrong for another to use or dis

close. But use or disclosure is wrong, in th e eyes of trade sec ret 

law, when the information is acquired through deception, skulldu g

gery, or outright th eft. 

In many cases a defendant's use or disclosure is wrongful be

cause of a pre-existing obligation to the plaintiff not to disclose or 

appropriate the trad e secret. Such an obligation can arise in ei ther 

of two ways : exp li c itly, by contrac t; and implicitly , because of an 

implied duty. A class ic example of an implied duty is the case of an 

employee . Even in th e absence of an ex plicit contract, most em

ployees are held to have duty to protect the ir employers'secret prac

ti ces, information , and the like. Even where th e duty arises by ex

plicit contrac t, however , public policy limitations on th e scope and 

duration of the agree ment will often come into play, in some cases 

resultin g in substan ti al judic ial modifi cation of th e explici t ob!iga

ti ons la id out in th e contrac t. 

The third e lement to be established by the pla intiff in a trad e 

secre t case is th at the plaintiff, holder of the trade secret, took rea

sonable precautions under th e c ircumstances to prevent its di sclo

sure . Courts have shown some con fu s ion over th e rationale for this 

requirement. Some see in it ev idence th a t the trade secret is va lua

ble enough to bother litigatin g ; oth ers argue that where reasonable 

precautions are ta ken, chances are th at a defendant acquired the 

trade secret wrongfull y. Whatever th e justification, it is clear that 

no one may let information about products and operations flow freely 

to competitors a t one time and th en late r claim that competitors have 

wrongfully acquired valuable trade secrets. To establi sh the right to 

sue later , one must be cons istently diligent in protectin g informa

ti on. As always, however, the presence of th e te rm " reasonable" 

assures close cases and difficult line -drawing for courts. 

However, trad e sec re t laws do not protect against independ ent 

discovery or inventi on. Nor do th ey preve nt competitors from " re

verse engineering" a legally ob ta ined product in order to determine 



the secrets contained inside. Violations of trade secret law entitle 

the owner to damages and in some cases in」 unc tions against use or 

further disclosure. 

D. Patent 

Patent law is the c lassic example of an inte llectual property re

gime modeled on the utilitarian framework. Following the constitu

tional authorization, patent law creates a limited monopoly to en

courage the production of inventions - processes, machines, and 

compositions of matter. The public benefits directly through the spur 

to innovation and disclosure of the patented invention. After the 

term of the patent expires, the innovation becomes part of the public 

domain, freely available to all. 

Patents in the United States are governed by the Patent Act 

( 35 U. S. Code) , which established the United States Patent and 

Trademark Office ( the USPTO) . The most common type of patent 

is a ut山ty patent. Utility patents have a duration of twenty years 

from the date of filing, but are not enforceable until th e day of issu 

ance. Design patents protect ornamental designs. Plant patents pro

tect new varieties of asexually reproducing plants. 

To obtain protection under U. S. law, the applicant must sub

mit a patent application to the USPTO, where it will be reviewed by 

an examiner to determine if the invention is patentable . U. S. law 

grants to patentees the right to exclude others from making, using, 

or selling the invention . 

Requirements The Patent and Trademark Office (PTO) 

grants a patent when an inventor can show five things : an invention 

fits one of the general categories of patentable subject matter; it has 

not been preceded in identical form in the public prior art; it is use

ful; it represents a nontrivial extension of what was known; and it is 

disclosed and described by the applicant in such a way as to enable 

others to make and use the invention. 

Patentable subjec t matter: The U. S. Patent Statute states that 

processes, machines , articles of manufacture, and compositions of 

matter are patentable. This wording appears to cover every useful 

invention imagi nable. To a large extent, this is true. Under this 

·regime 

体制，制度

• utilitarian 

有用的

• process 

生产过程

• composition 

合成物

·tpur 

刺激

• public domain 

共有区域

• the Patent Act 

《专利法》

· ~5 U.S. Code 

《美国法典》 第

35 卷

• the United State& 
心Patent ,and Trad-

' ' emark Office (the 

USPTO) 

美国专利商标局

• enforceable 

可实施的，可执

行的

• I的II书nee

发给，颁布

．如i萨 patent

·asexually 

无性地

• patentable 

可取得专利的

• patentee 

专利权人

• prior血

先有技术
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statute, the United States has one of the broadest standards for what 

is patentable in the entire world . Most inventors, including those in 

the software and computer fields, do not have to worry whether their 

inventions are non-statutory. However, there are certain "inven

tions" which are not patentable under the Patent Act. Examples rel

evant to the computer and Internet field are data structures or pro

grams per se (which are mere information rather than a computer 

implemented process or specific machine or computer readable 

memory as an article of manufacture) , compilations or arrangements 

of non-functional information or a known machine-readable storage 

medium encoded with such information; and natural phenomena 

such as electricity and magnetism. These items are considered in

distinguishable from abstract ideas and laws of nature, and therefore 

are unpatentable. Previous interpretations of the statute have also 

listed the following items as nonstatutory: methods of doing busi

ness, and mere printed matter. 

Novelty (Newness): In order for an invention to be patenta

ble, it must be new as defined in the patent law. This novelty re

quirement states that an invention cannot be patented if certain pub

lic disclosures of the invention have been made. The statute which 

explains when a public disclosure has been made (35 U. S. C. Sec

tion 102) is complicated and often requires a detailed analysis of 

the facts and the law. The most important rule, however, is that an 

invention will not normally be patentable if: the invention was 

known to the public before it was " invented" by the individual 

seeking patent protection; the invention was described in a publica

tion more than one year prior to the filing date; or the invention was 

used publicly, or offered for sale to the public more than one year 

prior to the filing date. 

Utility: The patent law specifies that the subject matter must 

be " useful". The term " useful"· m this connect10n refers to the 

condition that the subject matter has a useful purpose and also in 

eludes operativeness, that is, a machine which will not operate to 

perform the intended purpose would not be called useful, and there

fore would not be granted a patent. In most cases, the usefulness 



requirement is easily met in computer and electronic technologies. 

Nonobviousness: If an invention is not exactly the same as pri

or products or processes (which are referred to as the "prior art") , 

then it is considered novel. However, in order for an invention to 

be patentable, it must not only be novel, but it must also be a non

obvious improvement over the prior art. This determination is made 

by deciding whether the invention sought to be patented would have 

been obvious "to one of ordinary skill in the art". In other words, 

the invention is compared to the prior art and a determination is 

made whether the differences in the new invention would have been 

obvious to a person having ordinary skill in the type of technology 

used in the invention. 

As can be imagined , the determination of whether a particular 

change or improvement is "obvious" is one of the most difficult de

terminations in patent law. In order to make such a determination, 

an examiner in the patent office will normally review previous pa

tents to find those patents which are closest to the invention in 

which a patent is sought. If all the features of the invention can be 

found in a single patent, the examiner will reject the patent as 

lacking novelty (that is, it is exactly the same as what was previ一

ously known and therefore is not new). If no patent contains all of 

the features, the examiner will attempt to combine two or more prior 

patents, and attempt to find all of the features in a combination of 

those prior patents. If the examiner is successful in finding such a 

combination, the examiner will generally reject the invention as an 

obvious combination of items known in the prior art. However, 

there must be some reason to combine the two references, and often 

a rejection based on such a combination can be overcome. 

Rights Granted Under U.S. Patent Law Patents issued 

by the U. S. Patent and Trademark Office confer upon the patent 

holder "the right to exclude others from making, using or selling the 

invention throughout the United States" and its territories and pos

sesswns. 

Since the essence of the right granted by a patent is the right to 

exclude others from commercial exploitation of the invention, the 
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• patent bolder 

专利持有人

• patent licen的

a巴eement

专利许可协议

• validity 

有效

·the United States 

Claims Court 

美国联邦权利

申诉法院｀

patent holder is the only one who may make, use , or sell the inven

tion. Others may do so only with the authorization of the patent 

holder. Such authorization is usually given through a patent license 

agreement. 

Infringement Infringement of a patent is the unauthorized 

making, using, or selling of the patented invention within the terri

tory of the United States, during the term of the patent. If a patent 

is infringed, the patent holder may sue for relief in the appropriate 

federal court. The patent holder may ask the court for an injunction 

to prevent the continued infringement and may also ask the court for 

an award of damages. In such an infringement suit, the defendant 

may question the validity of the patent, whjch is then decided by 

the court. The defendant may also claim that its actions do not con

stitute infringement. Infringement is determined primarily by the 

language of the claims of the patent: if what the defendant is mak

ing does not fall within the language of any of the claims of the pa

tent, there is no infringement. 

Suits for infringement of patents follow the rules of procedure of 

the federal courts. From the decision of the district court, there is 

an appeal to the Court of Appeals for the Federal Circuit. The Su

preme Court may thereafter take a case by writ of certiorari. If the 

United States Government infringes a patent, the patent holder has a 

remedy for damages in the United States Claims Court. The Govern 

ment may use any patented invention without permission of the pa

tent holder, but the patent holder is entitled to obtain compensation 

for the use by or for the Government. 

(From http://www. bitlaw. com) 

I. The Fifth Amendment to the U. S. Constitution: This amendment guarantees a 

person accused of a serious crime the right to be charged by a grand jury. Persons 

cannot be forced to give evidence against themselves. If a person is found not 

guilty of a crime, he/ she cannot be put on trial for the same crime again. The 

federal government cannot unfairly take peoples'lives , freedom or property . The 

government must pay a person for any property it takes for public use. "No person 
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shall be held to answer for a capital, or otherwise infamous crime, unless on a 

presentment or indictment of a Grand Jury, except in cases arising in the land or 

naval forces, or in the M山tia, when in actual service in time of War or public 

danger; nor shall any person be subject for the same offence to be twice put in 

jeopardy of life or limb; nor shall be compelled in any criminal case to be a wit

ness against himself, nor be deprived of life, liberty, or property, without due 

process of law; nor shall private property be taken for public use, without just 

compensation" . 《美国宪法》第五修正案规定：非经大陪审团提出公诉或告

发，不得使任何人接受死罪或有辱声名之罪行的控告，但在陆、海军中或在战

时或国家危难时刻服役的民兵中发生的案件，不在此限；不得使任何人因同

一罪行处于两次生命或身体的危境；不得在刑事案件中强迫犯人作不利于本

人的证词；未经正当法律程序，不得剥夺任何人的生命、自由或财产；非有恰

当补偿私人财产不得充公 。

2. the fee simple: also known as fee simple absolute, is an estate limited absolutely 

to a man and his heirs and assigns forever without limitation or condition. 永久性

财产继承权（具体内容请参照 Unit Eight) 。

3. the UTSA : the Uniform Trade Secrets Act. 《统一商业秘密法》 。

4. reverse engineering: the process of taking something (a device, an electrical com

ponent, a software program, etc.) apart and analyzing its workings in detail, usu

ally with the intention to construct a new device or program that does the same 

thing without actually copying anything from the original. 反向工程 。

5 . public domain : the realm embracing property rights that belong to the community at 

large. These property rights are unprotected by copyright or patent, and are sub

ject to appropriation by anyone. 共有区域 。 该区域内的财产归大众所有，不受

版权法和专利法的保护 。

6 . the Patent Act: 《专利法》 。

7. 35 U. S. Code: 《美国法典》第 35 卷 。

8. the United States Patent and Trademark Office (the US PTO) : 美国专利商标局 。

9 . design patent: patent granted for giving a new and pleasing appearance to an arti 一

cle of manufacture whereby its sale is enhanced. 外观设计专利 。

I 0. prior art: Practical definition of "prior art" is anything intangible form that may 

properly be relied on by patent office in patent cases in support of rejection on 

matter of substance, not form , of claim in pending application for patent. 先有

技术 。

11 . the United States Claims Court: court established by act of Congress of October 
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I st, 1982 , to handle cases in which the United States or any of its branches, de

partments, or agencies is a defendant. The court has jurisdiction over money 

claims against the United States based on the U. S. Constitution, federal laws, 

executive regulations, or express or implied contract with the government. 美国

联邦权利申诉法院 。

陨疵也剧

Check Your Understanding 

Answer the following questions according to the text. 

1. Why are trade secrets protected? 

2. What are the requirements for trade secret protection? 

3. What does the plaintiff have to establish in a trade secret action? 

4. What is a non-disclosure-and-use obligation? How is it imposed ? 

5. What are the limitations to trade secret protection? 

6. What purpose does patent law serve? 

7. What will happen when the patent expires? 

8. When an inventor applies for a patent, what elements shall he show? 

9. Normally, under what circumstances will an invention be unpatentable under the 

novelty doctrine? 

10. What does nonobviousness mean? What will an examiner do to determine whether 

the improvement of an invention is obvious? What will happen if nonobviousness 

is found? 

11. Describe the procedure patent suits must follow. 

Build Up Your Vocabulary 

I • Match the items in the following two columns. 

A 
B 

1. utility 

2. novelty 

3. patentee 

a. the realm or status of property rights that belong to the 

community at large, are unprotected by copyright or 

patent, and are subject to appropriation by anyone 

b. the quality or condition of being useful; usefulness 

c. (of an invention) the quality of being sufficien tly differ

ent from the prior art that, at the time the invention 

was made, it would not have been obvious to a person 
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having ordinary skill in the art relevant to the invention 

4. nonobviousness d. having legal force; effective or binding 

5 . disclosure e. secret 

6. valid f. capable or susceptible of being patented 

7. issue g. the quality of being novel; newness 

8. confidential h. to send out officially 

9. public domain 

10. patentable 

1. the act or process of revealing or uncovering 

j. the inventor to whom a patent is issued 

JI • Fill in the blanks with the words or expressions given below , changing the 

form if necessary. 

public domain issuance filing m1sappropnat10n 

reasonable precaution monopoly review patent examiner 

patented 

term 

I . A work is a creative work that is not protected by copyright and 

which may be freely used by everyone. 

2 . Through the of patents, we encourage technological advancement by 

providing incentives to invent, invest in, and disclose new technology worldwide. 

3. In making our decisions, we rely on credible information and also exercise 

to reduce the amount of risk. 

4. Governments at the local, state or federal level create by awarding 

a single firm the exclusive right to supply a good or service. 

5. A Travis County Grand Jury indicted a San Marcos police officer on charges of 

of funds from a police organization. 

6. Members of the Maine Gambling Control Board began their Thurs-

day of an application for the state's first gaming license, an application that came 

with a $200,000 nonrefundable application fee. 

7 . The European Union's head office proposed new regulations Friday to allow the ex-

port of cheap copies of 

other killer diseases. 

drugs to poor nations fighting AIDS and 

8 . The U. S. Patent Classification system provides for the storage and retrieval of ev-

ery patent document that a 

applications. 

needs to review when examining patent 

9. Before June of 1995, 35 U. S. C. §154 provided that the of a utili-

ty or plant patent ended seventeen years from the date of patent grant. 
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10. Electronic of patent applications at the USPTO is conditioned on 

adherence to the promulgated instructions for EFS. 

Cloze 

Choose the proper word from the list below , and then fill in the blanks. 

expiration 

filed 

patents 

article 

pnor 

patented 

term 

monopoly 

issuance 
. . 
mvent10n 

The term of a United States patent is twenty years from the application filing date 

and is nonrenewable. At the of the term, the invention automatically 

is dedicated to the public and everyone then has the right to make, use, or sell the 

invention. An important result of this is that, because of the strong policy in favor of 

strict observation of the twenty-year period, amendments of , reissues , 

and other modifications of patent applications are retroactively limited so as to date 

back to the original patent. The period does not begin to run until the 

actual 

sell an 

of the patent. Therefore, competitors are free to use, make, or 

for which a patent application has been , until 

the actual grant. The words "patent pending" on an give no protec

tion at all during the period to the grant. On the other hand, some 

courts have rather 」 ealously guarded the interests of the inventor in the last portion of 

an expiring patent's , holding that even gearing up for production may 

infringe the imminently expiring patent if what is done amounts to testing the comple-

ted though unassembled competitor of the device. And Congress, sim-

ilarly, has defined infringement to include even the filing of certain FDA applications 

for drugs still under patent. 

Translation 

Translate the following passages into Chinese. 

1. "Trade secret" means information, including a formula, pattern, compilation, 

program device, method, technique, or process, that: (I) derives independent 

economic value, actual or potential, from not being generally known to, and not 

being readily ascertainable by proper means by, other persons who can obtain eco

nomic value from its disclosure or use, and (2) is the subject of efforts that are 

reasonable under the circumstances to maintain its secrecy. 

2. Actual or threatened misappropriation may be enjoined. Upon application to the 
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court an injunction shall be terminated when the trade secret has ceased to exist, 

but the injunction may be continued for an additional reasonable period of time in 

order to eliminate commercial advantage that otherwise would be derived from the 

misappropriation. 

3. The term of a patent is now 20 years, measured from the date the patent applica

tion was filed. It had been 17 years, measured from the date the patent was issued 

by the Patent Office. Under certain circumstances, such as interferences and ap

pealed rejections, this term may be extended for up to five years. 

4. Whoever sells a component of a patented machine, manufacture, combination or 

composition, or a material or apparatus for use in practicing a patented process, 

constituting a material part of the invention, knowing the same to be especially 

made or especially adapted for use in an infringement of such patent, and not a 

staple article or commodity of commerce suitable for substantial noninfringing use, 

shall be liable as a contributory infringer. 

5 . A patent may not be obtained though the invention is not identically disclosed or 

described as set forth in section 102 of this title [ 35 USC . . Sec. 102] , if the 

differences between the subject matter sought to be patented and the prior art are 

such that the subject matter as a whole would have been obvious at the time the 

invention was made to a person having ordinary skill in the art to which said sub

ject matter pertains. Patentability shall ?ot be negatived by the manner in which 

the invention was made. 

Copyright and Trademark Law 

Copyright Law 

Although the copyright and patent laws flow from the same con

stitutional basis and share the same general approach —statutorily 

created monopolies to foster progress - they feature different ele

ments and rights, reflecting the very different fields of creativity that 

they seek to encourage . In general, copyrights are easier to secure 

and last substantially longer than patents, although the scope of pro

tection afforded copyrights is narrower and less absolute than that 

given to patents. 
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Requirements 

Under the current U. S. Copyright Act, copyright protection ex

ists in "original works of authorship fixed in a tangible medium of 

expression". The ease in which copyright rights are secured under 

this definition has led to copyrights becoming the most widely avail

able form of intellectual property protection. 

Originality: For a work to be protected by copyright law, it 

must be "original". However, the amount of originality required is 

extremely small. The work cannot be a mere mechanical reproduc

汇编物，，汇编作 tion of a previous work , nor can the work consists of only a few 
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· words or a short phra~e. In addition, if the work is a compilation, 

the compilation must involve some originality beyond mere alphabet

ic .sorting of all available works. Beyond that, almost any work that 

is created by an author will meet the originality requirement. 

Works of Authorship: The Copyright Act uses the phrase 

"'Y"orks of authorship" to describe the types of works that are protec

ted by copyright law. This purposefully broad phrase was chosen by 

Congress to avoid the need to rewrite the Copyright Act every time a 

new "medium" was discovered. This intended ambiguity allows the 

Copyright Act to protect World Wide W eh pages and multimedia CD 

ROMs even though these items did not exist at the time the Copy

right Act was written. In order to clarify what was considered a work 

of authorship, Congress included a list of eight works of authorship 

in the Act itself: literary works; musical works, including any ac

companying words; dramatic works, including any accompanying 

music; pantomimes and choreographic works; pictorial, graphic, 

and sculptural works; motion pictures and other audiovisual works; 

sound recordings; and architectural works. Although this list is not 

meant to be all-inclusive, most protected works fall into one of the 

specified categories. These categories are broader than they initially 

appear to be. For example, computer programs and most compila

tions are registered as " literary works" , while maps and architec

tural plans are registered as " pictorial, graphic, and sculptural 

works". 

Fixation: In order for a work to be protectable, it must be 



fixed in a tangible medium of expression. A work is considered 

fixed when it is stored on some medium in which it can be per

ceived, reproduced, or otherwise communicated. For example, a 

song is considered fixed when it is written down on paper. The pa

per is the medium on which the song can be perceived, reproduced 

and communicated. It is not necessary that the medium be such that 

a human can perceive the work, as long as the work can be per

ceived by a machine. Thus, the song is also fixed the moment the 

author records it onto a cassette tape. Similarly, a computer pro

gram is fixed when stored on a computer hard drive. In fact, courts 

have even held that a computer program is fixed when it exists in 

the RAM of a computer. This is true even though this "fixation" is 

temporary, and will disappear once power is removed from the com

puter. 

Rights Granted Under Copyright Law 

The Copyright Act grants five rights to a copyright owner: the 

right to reproduce the copyrighted work; the right to prepare deriva

tive works based upon the work; the right to distribute copies of the 

work to the public; the right to perform the copyrighted work pub

licly; and the right to display the copyrighted work publicly. The 

rights are not without limit, however, as they are specifically limit

ed by "fair use" and several other specific limitations set forth in 

the Copyright Act. 

Reproduction right: The reproduction right is perhaps the most 

important right granted by the Copyright Act. Under this right, no 

one other than the copyright owner may make any reproductions or 

copies of the work. Examples of unauthorized acts which are prohib

ited under this right include photocopying a book, copying a com

puter software program, using a cartoon character on a T-shirt, and 

incorporating a portion of another's song into a new song. It is not 

necessary that the entire original work be copied for an infringement 

of the reproduction right to occur. All that is necessary is that the 

copying be "substantial and material". 

Derivative right: The right to make a derivative work overlaps 

somewhat with the reproduction right. According to the Copyright 
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Act, a derivative work is a work based upon one or more pre-exist

ing works, such as a translation, musical arrangement, dramatiza

tion, fictionalization, motion picture version, sound recording, art 

reproduction, abridgment, condensation, or any other form in 

咖ch a work may be recast, transformed, or adapted. A derivative 

work usually involves a type of transformation, such as the transfor

mation of a novel into a motion picture. In the computer industry, a 

second version of a software program is generally considered a deriv

alive work based upon the earlier version. 

Distribution right: The distribution right grants to the copyright 

holder the exclusive right to make a work available to the public by 

sale, rental, lease, or lending. This right allows the copyright hold

er to prevent the distribution of unauthorized copies of a work. In 

addition, the right allows the copyright holder to control the first 

distribution of a particular authorized copy. However, the distribu

tion right is limited by the "first sale doctrine" , which states that 

after the first sale or distribution of a copy, the copyright holder can 

no longer control what happens to that copy. Thus, after a book has 

been purchased at a book store (the first sale of a copy) , the copy

right holder has no say over how that copy is further distributed. 

Thus, the book could be rented or resold without the permission of 

the copyright holder. 

Public performance right: The public performance right allows 

the copyright holder to control the public performance of certain 

copyrighted works. The scope of the performance right is limited to 

the following types of works : literary works, musical works, dramat

ic works, choreographic works, pantomimes, motion pictures, and 

audiovisual works. Under the public performance right, a copyright 

holder is allowed to control when the work is performed "publicly". 

The public performance right is generally held to cover computer 

software, since software is considered a literary work under the 

Copyright Act. In addition, many software programs fall under the 

definition of an audiovisual work . The application of the public per

formance right to software has not be fully developed, except that it 

is clear that a publicly available video game is controlled by this 



right. 

Display right : The public display right is similar to the public 

performance right, except that this right controls the public " dis

play" of a work. This right is limited to the following types of 

works : literary works; musical works; dramatic works; choreo

graphic works; pantomimes; pictorial works; graphical works; 

sculptural works; and stills (individual images) from motion pic

lures and other audiovisual works. The definition of when a work is 

displayed "publicly" is the same as that described above in connec

tion with the right of public performance. 

Fair Use 

The exclusive rights granted by the Copyright Act are limited r 
by several statutory and Constitutional limitations on copyright law. 

The most well-known of these limitations is "fair use" . 

The fair use statute: The doctrine of fair use developed over 

the years as courts tried to balance the rights of copyright owners 

with society's interest in allowing copying in certain , limited cir

cumstances . This doctrine has at its core a fundamental belief that 

not all copying should be banned, particularly in socially important 

endeavors such as criticism, news reporting, teaching, and re

search. Four factors are to be considered in order to determine 

whether a specific action is to be considered a "fair use". These 

factors are as follows: the purpose and character of the use, inclu

ding whether such use is of commercial nature or is for nonprofit ed

ucational purposes; the nature of the copyrighted work; the amount 

and substantiality of the portion used in relation to the copyrighted 

work as a whole; and the effect of the use upon the potential market 

for or value of the copyrighted work . There are some traditional ac

tivities which have been used to illustrate when the fair use doctrine 

would apply. These activities include: small excerpts in a review or 

criticism for purposes of illustration or comment; a parody which in

corporates some elements (but not all) of the work being parodied; 

quotations from a speech , address, or position paper in a news re

port; and limited copying made by a student for academic work. 

Compulsory Licenses: Generally, the exclusive rights granted 
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by the United States Copyright Act may be exercised as the copy

right owner sees fit. If an author of a manuscript does not want the 

manuscript published or distributed, the author as the copyright 

owner can prevent publication and distribution. Similarly, these 

rights can be controlled through licenses however the copyright own

er desires. However, several limited exceptions to this rule have 

been made in the Copyright Act under the guise of compulsory Ii 一

censes. These compulsory licenses allow third parties to copy, per

form, or distribute certain types of works without the copyright own

ers permission, in exchange for which the third parties must pay a 

predetermined royalty amount. 

These compulsory licenses are extremely limited, and apply in 

only five circumstances: the production of new sound recordings 

based upon an existing nondramatic musical recording; the perform

ance of a nondramatic musical recording in a jukebox; the simulta

neous retransmission of television signals by cable television opera

tors; the performance, display and recordal of certain works by 

public broadcasting entities; and a temporary right to retransmit tel

evision signals via satellite to household satellite dishes. 

Duration of Copyrights 

The duration of copyright protection recently changed as a re

sult of the Sonny Bono Copyright Term Extension Act of 1998. The 

easiest rule to state is that Copyrights have expired on all United 

States works registered or published prior to 1923. As a result , all 

such works have entered into the public domain. Beyond that, how

ever, it is more complicated to determine when a copyright will ex

pire. Like the old provisions, the duration of copyright protection 

under these new provisions depends upon when the work was crea

ted and first published. 

Trademark Law 

Trademarks are also protected by federal statute, although the 

source of constitutional authority is different from that of the Pa~ent 

and Copyright Acts. Rather than deriving from a specific grant of 

constitutional power, federal power to regulate trademarks and unfair 

competition stems from the Commerce Clause of the Constitution, 



which authorizes Congress to regulate interstate commerce. Unlike 

patent and copyright protection, trademark law did not evolve from 

a desire lo stimulate particular types of economic activity. Rather, 

its original purpose was to protect consumers in a world of mass 

merchandising from unscrupulous sellers attempting to fly under the 

banner of someone else's well-known logo or identifying symbol. 

Trademark law governs the use of a mark (including a word, 

phrase, symbol, product shape, or logo) by a manufacturer or mer

chant to identify its goods and to distinguish those goods from those 

made or sold by another. Service marks, which are used on services 

rather than goods, are also governed by " trademark law". In the 

United States, certain common law trademark rights stem merely 

from the use of a mark . However, to obtain the greatest protection 

for a mark , it is almost always advisable to register the mark, either 

with the federal government, if possible, or with a state govern

ment. A mark which is registered with federal government should be 

marked with the @ symbol. Unregistered trademarks should be 

marked with a "tm" , while unregistered service marks should be 

marked with a "sm". 

A mark (such as a word or a logo) can only be considered a 

trademark or a service mark if it is distinctive. A distinctive mark is 

one that is capable of distinguishing the goods or services upon 

which it is used from the goods or services of others. A non-distinc

tive mark is one that merely describes or names a characteristic or 

quality of the goods or services. The distinctiveness of a mark can 

generally be categorized into one of five categories which fall along a 

spectrum of distinctiveness . From most distinctive to least distinc

tive, these categories are fanciful, arbitrary, suggestive, descriptive 

(including surnames) , and generic. 

Marks that are fanciful, arbitrary, or suggestive are considered 

distinctive enough to function as trademarks. On the other hand, if 

a mark is descriptive, the mark can function as a trademark or serv

ice mark only if it has obtained secondary meaning. Generic marks 

can never be a trademark. 

Marks that are primarily surnames (such as "SMITH SHOES" 
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or "RODRIGUEZ COMPUTERS") are treated the same as descrip

tive marks under U. S. trademark law. As a result, surnames are 

not given protection as trademark until they achieve secondary 

meaning through advertising or long use. A trademark is "primarily 

a surname" if the public would recognize it first as a surname, or if 

it consists of a surname and other material that is not registrable. 

Once a surname achieves secondary meaning, the mark is pro

tectable as a trademark. Others cannot use the mark on confusingly 

similar goods, even if they have the same name. Thus, Jane McDo

nald could not open a restaurant called "MCDONALDS", nor could 

Joel Hyatt open a motel under the name "HY A IT MOTEL" , since 

the marks MCDONALDS and HY A IT have achieved secondary 

meaning. 

A mark is infringed under U. S. trademark law when another 

person uses a mark so as to cause confusion as to the source or 

sponsorship of the goods or services involved. Multiple parties may 

use the same mark only where the goods of the parties are not so 

similar as to cause confusion among consumers. Where a mark is 

protected only under common law trademark rights, the same marks 

can be used where there is no geographic overlap in the use of the 

marks. Federally registered marks have a nation-wide geographic 

scope, and hence are protected throughout the United States. 

There are numerous advantages to securing federal registration 

of a trademark. Perhaps the most important advantage is that feder

ally registered trademarks are national in scope, regardless of the 

actual geographic use made of the mark. This national scope con

trasts greatly with the limited geographic range of common law 

trademarks. 

Additional substantive benefits received through federal regis

tration include: the ability to recover profits, damages and costs for 

infringement, including the possibility of receiving treble damages 

in certain circumstances; the ability to recover attorneys fees in in

fringement actions; the incontestible status that a mark can achieve 

after five years of registration, which serves to eliminate most argu

ments that the registrant does not have the exclusive right to utilize 



th e mark ; the right to use the @ symbol in connection with the·pri叩 j心e evi
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I . 表面证据
covery by those doing trademark searches , which helps to prevent 1 

the ad option of confusingly similar marks by third parti es; the right 

to sue for infringement in fed eral courts ; and the ability to have the 

customs service block the importation of goods bearing an infringing 

mark . 

Federal registration also makes it easier to prove an allegation 

of trademark infringement by providing prima facie evidence of 

trademark ownership and use . The registration can also be used as 

evidence that th e mark does indeed function as a mark and is not 

confusingly similar to other registered marks . 

The elements for a successful trademark infringement claim 

have been well established und er both fed eral and state case law. A 

plaintiff in a trademark case has the burden of proving that the 

defendant's use of a mark has created a likelihood of confusion 

about th e origin of the defendant's goods or services . To do this, the 

pla intiff should first show that it has developed a protec table trade

mark ri ght in a trademark . The pla intiff then must show that the de

fe ndant is using a confusingly similar mark in such a way tha t it cre

ates a likelihood of confusion , mistake and/ or deception with the 

consuming public . The confusion created can be that the 

defendant's products are the same as that of th e pla intiff, or that the 

defendant is somehow associated, affiliated , connec ted, approved, 

authorized or sponsored by plaintiff. 

Infringe ment ac tions can be defended on th e ground that the 

mark was procured by fraud; that it is being used deceptively ; that 

it has been abandoned or subj ect to a naked assignment; or that it is 

being used to violate the antitrust laws. In addition , it can be ar

gued that, throu gh use, the mark has become the generic word for 

th e product. 

(From http ://www . bitlaw. com ) 

I . U. S . Copyright Act: 美国版权法 。
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2. the Sonny Bono Copyright Term Extension Act of 1998: In the United States, the 

Sonny Bono Copyright Term Extension Act of 1998 extended the duration of U. S. 

copyrights by 20 years. 《 1998 年索尼· 博诺延长版权保护期法》。该法把美国

的版权保护期延长了 20 年 。

3. the Commerce Clause of the Constitution: The provision of U. S. Constitution 

(Art.I, §8, cl. 3) which gives Congress exclusive powers over interstate com-

merce. 《美国宪法》的商业条款 。 指《美国宪法》第 1 条第 8 款规定的条款，它

授权国会排他性管理各州之间的贸易 。

4. secondary meaning: association formed in the mind of consumer which links an in

dividual product with its manufacturer or distributor. 第二含义 。

5. HYATT MOTEL: 凯悦饭店 。

6. prima facie evidence: evidence which, if unexplained or uncontradicted, is suffi

cient to sustain a judgment in favor of the issue which it supports, but which may 

be contradicted by other evidence. 表面证据 。

7. naked assignment: assigning the mark without its accompanying goodwill. 非商誉

性商标转让 。

Check Your Understanding 

Mark the following statements with T for true or F for false according to what 

you have read from text B. 

) 1. The copyright and patent laws ·stem from the same origin, so there is no 

d_ifference in the protection provided by them respectively. 

() 2. The Congress ch~~e to use the ambiguous term " works of authorship" to 

cover a new "medium" . 

) 3. A computer program which is temporarily stored in the RAM and deleted 

when the computer is shut down is not protectable under the Copyright Act. 

() 4. Fair use doctrine is not applicable to copyright. This is because copyright 

law grants unlimited rights to a copyright owner. 

) 5. A third party enjoys the performance right and the distribution right after 

paying predetermined royalty. 

) 6. Works created at different time enjoy different duration of copyright. 

) 7. Trademark law originally aimed at protecting the interests of consumers and 

encouraging economic activities. 
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() 8. Unregistered marks are protected at the federal and state level , but they do 

not enjoy the same protec tion as registered marks. 

() 9. A third party is not allowed to use a mark identical to a fe derally registered 

ma rk in a place where the mark is nol commercially used. 

) 10. Federal registration is a prima f acie~vidence of trademark ownership . 

Build Up Your Vocabulary 

I • Give the corresponding translation of each of the following terms. 

English Chinese 

fi xa tion 

原创性

deri va ti ve right 

复制权

choreographic work s 

强制许可

suggesllve mark 

联邦注册

secondary meaning 

通用标志

D • Put the following terms into Chinese. Some of them are not present in the 

text. 

priority 

plagiarism 

moral right 

phonogram 

period of li censing 

exclusive right 

know -how 

lapse of license 

dupli cate 

renewal of registration 

anonymous works 

adaptations 

patent royalty 

remuneratwn 

misuse of copyright 

inventive concept 

Translation 

Translate the following sentences into English. 

1. 公民、法人的著作权（ 版权 ）、专利权 、商标专用权 、发现权 、发明权和其他科技
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成果权受到剽窃、篡改、假冒等侵害的，有权要求停止侵害，消除影响，赔偿

损失 。

2. 著作权包括下列人身权和财产权：发表权、署名权、修改权、保护作品完整

权复制权、发行权、出租权、展览权、表演权、放映权、广播权、信息网络传播

权、摄制权、改编权、翻译权、汇编权及应当由著作权人享有的其他权利 。

3 商标使用的文字、图形或者其组合，应当有显著特征，便于识别 。 使用注册商

标的，并应当标明”注册商标”或者注册标记 。

4. 申请注册的商标，凡不符合本法有关规定或者同他人在同一种商品或者类似

商品上已经注册的或者初步审定的商标相同或者近似的，由商标局驳回申

请，不予公告 。

5 . 注册商标中含有的本商品的通用名称、图形、型号，或者直接表示商品 的质

扯、主要原料、功能、用途、重僵、数量及其他特点，或者含有地名，注册商标专

用权人无权禁止他人正当使用 。
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In Re Nantucket, Inc. 

United States Court of Customs and Patent Appeals 

677 F. 2d 95 (1981) 

Markey, Chief Judge. 

Nantucket, Inc . (Nantucket) appeals from a decision of 归

Trademark Trial and Appeal Board (board) affirming a refusal to 

register the mark NANTUCKET for men's shirts on the ground that it 

is "primarily geographically deceptively misdescriptive". In re Na

ntucket, Inc; 209 USPQ 868 (TT AB 1981) . We reverse. 

Background 

On March 13, 1978, Nantucket, based in North Carolina, 

filed application for registration of NANTUCKET for men's shirts on 

the principal register in the Patent and Trademark Office (PTO) . 

Refusal to register was based on§2 (e) (2) of the Lanham 

竺， 15 USC 1052 (e) (2) , as interpreted by the board in In re 

Charles S. Loeb Pipes, Inc., 190 USPQ 238 (TTAB 1975), and 

in§ §1208.02, 1208.05 and 1208 . 06 of the Trademark Manual 



of Examining Procedure (TMEP). 

Section 2 (e) (2) provides: 

No trademark by which the goods of the applicant may be dis

tinguished from the goods of others shall be refused registration on 

the principal register on account of its nature unless it— 
(e) consists of a mark which,. . . (2) when applied to the 

goods of the applicant is primarily geographically descriptive or 

deceptively misdescriptive of them . . . 

TMEP§1208. 02 indicates that a mark is primarily geograph

ical, inter alia, if it "is the name of a place which has general re

nown to the public at large and which is a place from which goods 

and services are known to emanate as a result of commercial activi

ty . 

The examiner, citing a dictionary definition of "Nantucket" as 

an island in the Atlantic Ocean south of Massachusetts, concluded 

that the mark NANTUCKET was either primarily geographically de

scriptive or primarily geographically deceptively misdescriptive, de

pending upon whether Nantucket's shirts did or did not come from 

Nantucket Island. 

Nantucket informed the PTO th at its shirts "do not originate 

from Nantucket Island" , and insisted that the mark would not be 

understood by purchasers as representing that the shirts were pro

duced there because the island has no market place significance vis 

a-vis men's shirts. Nantucket further asserted that the phrase "when 

applied to the goods of the applicant" , indicates a congressional in

tent that "descriptiveness" not be determined in a vacuum, but on

ly in connection with the nature of an applicant's goods. As applied 

to shirts, it was argued, NANTUCKET is arbitrary and nondescrip

tive, because there is no association in the public mind of men's 

shirts with Nantucket Island. 

The examiner's final refusal was based on the view that, be

cause the shirts did not come from Nantucket Island, NANTUCKET 

is "primarily geographically deceptively misdescritpive". 

Before the board, Nantucket relied upon a number of cases, of 

which In re Circus Ices, Inc; 158 USPQ 64 (TTAB 1968) , is rep-

与，…相对；与 .. 
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resenlative, for its asserted " public association" or " noted for" 

test. In that case, the board said: 

The term "HAWAIIAN" , meaning of or pertaining to Hawaii 

or the Hawaiian Islands, possesses an obvious geographical connota

tion, but it does not necessarily follow therefrom that it is primarily 

geographically descriptive of applicant's product within the meaning 

of Section 2 (e) . 

In determining whether or not a geographical term is primarily 

geographically descriptive of a product, of primary consideration is 

whether or not there is an association in the public mind of the 

product with the particular geographical area, as for example per

fumes and wines with France, potatoes with Idaho, rum with Puerto 

Rico, and beef with Argentina. 

In the present case, it has not been made to appear that Ha

waii or the Hawaiian Islands are noted for flavored-ice products or 

that the term " HAWAIIAN" is used by anyone to denote the geo

graphical original of such products . 

In referring to Amerise, the board viewed the "noted for" test, 

mentioned in Circus Ices, as relevant only to whether a geographic 

term is deceptive under§2 (a) . Regarding§2 (e) (2) , the board 

said: 

any term which, when applied to the goods or services of the 

applicant, conveys to consumers primarily or immediately a geo

graphical connotation is precluded from registration under Section 2 

(e) (2) notwithstanding the fact that the area or place named is not 

"noted for" goods or services of that type. . . Accordingly, the case 

of In re Circus Ices, Inc. , supra, and any other case in which we 

may have similarly relied upon the "public association" or "noted 

for" test as the means for determining registrability of a geographic 

term under Section 2 (e) (2) , is hereby overruled. Id. at 87 l. 

The board concluded that the " term'NANTUCKET'has a 

readily recognizable geographic meaning, and. . . no alternative 

non_-geographic significance. . . and hence falls within the proscrip

tion of Section 2 (e) (2) ". Id. 



Issue 

Did the board e rr in refu sing registration of NANTUC KET for 

shirts on the principal register in view of§2 (e) ( 2 ) ? 

The Board's Test 

The board correc tly notes that its test for registrabili ty of geo

graphic te rms is "easy to admini ste r " and "minimizes subjective 

determinations by eliminating any need to ma ke unnecessary inquiry 

into the nebulous question of whether the public assoc ia tes particu

lar goods with a part icular geographical area in applying Secti on 

2 (e) ( 2 ) ". Ease-of-admini stration considerations aside , the 

board 's approach does raise the question of whether public associa

lion of goods with an area must be considered in applying §2 ( e ) 

( 2 ). That question is one of first impression in thi s court. We an

swer in the affirmati ve. 

The board's test rests mechanistically on th e one question of 

whether the mark is recognizable , a t least to some large segment of 

the public , as the name of a geographical area. NANTUCKET is 

such . That ends the board 's test. Once it is found that the mark is 

the name of a known place, i. e . that it has "a readily recognizable 

geographic meaning" , the next question, whether applicant 's goods 

do or do not come from tha t place, becomes irre levant under the 

board's test , for if they do, the mark is " primarily geographically 

descri ptive" ; if they don' t , the mark is " primarily geographically 

decepti vely misdescri pti ve" . Either way, the result is the same , for 

the mark must be denied registration on the principal registe r unless 

resort can be had to§2 (f) . 

The Statute 

One flaw in the board 's test resides in its fac toring out the na

ture of applicant's goods, in contravention of§2 (e) ( 2 )'s require

ment tha t the mark be evaluated " when applied lo the goods of the 

applicant ", and tha t registra ti on be deni ed onl y when the mark is 

geographi cally descriptive or decepti vely misdescripli ve "of them" 
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可注册性

·nebulous 

模糊的
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(the goods). 

Another flaw in the board's test lies in its failure to give appro

priate weight to the presence of" deceptively" in§2 (e) (2) . If the 

goods do not originate in the geographic area denoted by the mark, 

the mark might in a vacuum be characterized as geographically mis

descriptive, but the statutory characterization required for denial of 

registration is " geographically deceptively misdescriptive" . Before 

that statutory characterization may be properly applied, there must 

be a reasonable basis for believing that purchasers are likely to be 

deceived . 

Now, ivory is descriptive only with respect to the tusks of the 

elephant. Ivory is descriptive only of ivory. When applied to soap it 

is perfectly registrable although it is misdescriptive. But the ivory 

for soap is certainly not descriptive of soap. It is misdescriptive of 

soap, but it is not deceptive. 

The board recognized in its opinion in this case that Section 5 

(b) of the Trademark Act of 1905 precluded registration of marks 

which were "merely a geographic name or term". Sec. 5, 33 Stat. 

725-26 . Under that Act, a term appearing in an atlas or gazetteer 

would be refused registration. 1 J. McCarthy, Trademarks and Un

fair Competition, §14.11 at 509 (1973) . The board then de

scribed the effect of the Lanham Act in narrow terms, saying: "To

day registration of a geographic name or term may not properly be 

refused if the geographic meaning is minor or obscure or if the term 

has an alternative non-geographic meaning". Nantucket, 209 USPQ 

at 870 . Presumably, the hoard would also view as registrable the 

name of an area totally devoid of commercial activity. TMEP 

1208. 02 instructs examiners to note whether goods (in general) 

"are known to emanate" from the area . Nothing in the Lanham 

Act, however, warrants the limitation placed on§2 (e) (2) by the 

Board. Indeed, the board's test, in its concentration on whether the 

mark is a place name, would resurrect most if not all of the pre

Lanham Act practice with respect to such terms . 



Public Association 

Geographic terms are merely a specific kind of potential trade

mark, subject to characterization as having a parti cular kind of de

scriptiveness or misdescriptiveness. Registration of marks that would 

be perceived by potential purchasers as describing or deceptively 

misdescribing the goods themselves may be denied under§2 (e) 

(1) . Registration of marks that would be perceived by potential 

purchasers as describing or deceptively misdescribing the geographic 

origin of the goods may be denied under§2 (e) (2). In either 

case, the mark must be judged on the basis of its role in the mar

ketplace. 

As the courts have made plain, geographically deceptive mis

descriptiveness cannot be determined without considering whether 

the public associates the goods with the place which the mark 

names . If the goods do not come from the place named, and the 

public makes no goods-place association, the public is not deceived 

and the mark is accordingly not geographically deceptively misde- U·· 

scnptive. 

In National Lead Co. v. Wolfe, 223 F. 2d 195, 199 , 105 US

PQ 462, 465 (CA 9) , cert. denied, 350 U. S. 883, 107 USPQ 

362 ( 1955) , the court held that neither DUTCH , nor DUTCH 

BOY, as applied to paint, was used "otherwise than in a fictitious, 

arbitrary and fanciful manner" , and noted that " there is no likeli

hood that the use of the name'Dutch'or'Dutch Boy'in connec

tion with the appellant's goods would be understood by purchasers as 

representing that the goods or their constituent materials were pro

duced or processed in Holland or that they are of the same distinc

tive kind or quality as those produced, processed or used in that 

place". 

There is no ev idence of record to support a holding that the 

mark NANTUCKET as applied lo men's shirts is "deceptively mis

desc riptive". There is no indication that the purchasing public 

would expect men's shirts to have their origin in Nantucket when 

seen in the market place with NANTUCKET on them. Hence buyers 
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are not likely to be deceived, and registration cannot be refused on 

the ground that the mark is " primarily geographically deceptively 

misdescriptive". 

Accordingly, the decision of the board is reversed. 

I. the Trademark Trial and Appeal Board (the TIAB) : a body within the United 

States Patent and Trademark Office (USPTO) responsible for hearing and deci

ding certain kinds of cases involving trademarks. These include appeals from deci

sions by USPTO examiners denying registration of marks, and opposition proceed

ings filed against trademark applications. 商标评审复议委员会 。 负责审理商标

争议案件，包括当事人就美国联邦商标审查员作出的不予注册的决定提起的

上诉和针对商标注册申请提出的异议 。

2. the principal register: The primary register of trademarks is maintained by the U

nited States Patent and Trademark Office. Having a mark registered under the 

principal register confers certain benefits on the holder of the mark. Among them 

are: 

nationwide constructive use and constructive notice, which cuts off rights of 

other users for similar marks, 

the possibility of achieving incontestable status after five years, which cuts off 

certain defenses of potential infringement defendants, 

the right to bring a federal cause of action for infringement without regard to di

versity or amount in controversy, 

the right to request U. S. Customs and Border Protection officials to bar impor

tation of goods bearing infringing trademarks, 

provisions for treble damages, attorney fees, and various other remedies. 

Trademarks must be inherently distinctive, or have acquired sufficient secondary 

meaning, to be registered on the principal register. 主注册簿 。 美国联邦专利商

标局的注册簿分为“主簿”与＂副簿“两部分，主簿注册的优势主要体现在：全

国范围内的通告 、在特定情况下具有不可争辩性、可不考虑当事人的州公民

身份及争议数额在联邦法院起诉 、在主簿注册商标的注册人有权向海关备案

注册商标、阻止非经授权的仿冒商标的商品进口 。 主簿注册要求申请商标必

须具有内在显著性或已经获得充分的第二含义 。

3. the Lanham Act: found in Title 15 of the U. S. Code and contains the federal stat

utes governing trademark law in the United States. 《兰哈姆法》 。 在 《美国法典》
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第 15 编，是美国联邦商标成文法 。

I . Brief the case and present the case brief to the class. 

2. Suppose you were an attorney retained by the Nantucket, Inc . . Develop an argu

ment on the basis of the opinion. 
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Unit Twelve Family Law 

l:i: 寸 ~-,, s'. ..,., • ··'. :~J'' • 瓦守吓了立扫尸~勹

Words and expressions : 

termmat10n 

adoption 

support 

post-termination 

child abuse 

nuclear family 

alternative family the Family Court 

Legal Aid Commissions 

marriage 

divorce 

extended family 

paternity 

custody 

quasi family 

Family Relationship Centers 

I • Spot dictation. listen to the passage and fill in the blanks according to what 

you hear. 

Family Law is that branch of law consisti ng of that regulate the crea-

tion , ongoing relations, termination , and post-termination consequence of family rela

tionships, and pertaining to such relationships . Direct regulation of family 

re at10ns mcluding rules governmg , etc . is the major concern of law school 

courses and of most family law practice. However, indirect regulation of family rela

tions arises in virtually all other subjects in the law school curriculum , also. The addi

tion of the " to otherwise normal problems of property, evidence, contract , 

or tort law often creates a new, hybrid dilemma in which the family law issue may 

the other issues . Historica lly, the primary focus of state family law regula

tion has been and still is on , though the regulation of relations between per

sons in analogous relationships such as is increasingly arising in the cases 

and being discussed in the literature. 
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II. Listen to an interview of Attorney-General Robert McClelland by Steve 

Vizard, and complete the following statements. 

1. One of the most radical changes to the family law system is 

2. According to Robert, people empower the mediator to resolve matters concerning 

children because they think 

3. Vizard says most people think it is necessary to involve a lawyer in the mediation. 

The reasons are : 

(1) It is a way. 

(2) Most people in the dispute aren't thinking necessarily straight or , or 

or 

4. It is who decide to involve a lawyer in the mediation . 

5. In answering Vizard's question concerning how the mediation system advantage 

children , McClelland said 

Introduction to Family Law 

"Family law" is really a set of disparate subjects grouped un

der one heading. Taken as a whole, it is a complex field made espe

cially difficult to describe because most of this vast body of law is 

state law and no two states treat the subject identically. 

In recent years, however, the federal government has passed a 

wide variety of laws that have had a direct impact on local law. Be

cause of this, more of family law today is uniform than at any time in 

American history. 

In all areas of family law, the state invariably looms in the 

background . Of course, intimate relationships are formed outside 

the law's authority. However, law determines whether or not these 

·323· 



• wedlock 

婿姻
·putative father 

公认的父亲

• adoption 

收养

• omnipresent 

无所不在的

• ubiquitous 

无所不在的
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relationships will be formally recognized. This d etermmat10n can be 

of great significance. It may mean whether the law recognizes a 

parent -child relationship-as when a child is born out of wedlock 

and the mother, child or putative father seeks to have the parent

child relationship formally acknowledged. That determination, in 

turn, will affect a variety of vital matters including the child's right 

to inherit from the "father" , and the father's right to visit with or 

obtain custody of the child or even to prohibit the child's adoption 

by others. To a corresponding degree, when the state refuses to 

recognize an intimate relationship (by making it unlawful for a 

couple to marry, for example) , that determination has significant e

motional and financial consequences. It can mean the difference 

between a person's having no entitlement to any part of another's 

property , and being entitled to half of all that person earned during 

the period of the relationship. In this sense, the state is omnipres

ent in the intimate affairs of Americans. But it looms in the back

ground. 

It is in the background in still another sense. Not only are in

timate relationships formed without state involvement, they are dis

solved that way as well. When relationships break up, the parties 

are free to agree between themselves on virtually anything about 

their affairs. Many of these agreements will never be reviewed by 

state officials. Others will be formally approved, but without mean

ingful scrutiny. The vast majority of all break -ups are resolved by 

such private agreements. But these agreements, nonetheless, are 

made "in the shadow of the law". What the law has to say on cer

tain topic is known by both parties and is, to a greater or lesser de

gree, taken into account in fashioning an agreement. In these sen

ses, then, law is ubiquitous even in the most private of family 

affairs. 

A. Marriage 

Although marriage is among the most intimate of relationships, 

it is nonetheless highly regulated by law. All states generally re

quire a license in order to enter into a formally recognized marriage 

contract. In many states, both parties must appear in person to ob-



tain a license and provide information about themselves, including 

whether they were married before. 

Many states also impose a waiting period after the application 

for marriage is sought and a physical examination, usually limited to 

a test for sexually transmitted disease. Many couples in a hurry to 

M-, 心• a common law" 

mam叫

h d 
.. 

marry c oose to o so m states that have the fewest restrictions, such I • 山e most eommoni 

as Nevada. These states perform thousands of out-of-state marriages 

each year. A marriage legally entered into by the laws of one state 

will be recognized by other slates. 

Though a number of states will recognize a "common law" 

marriage, 一a long-term cohabiting relationship, usually including 

the couple's public declaration that they are married-even common 

law marriages must meet certain elig巾山ty criteria. Every state 

places restrictions on those eligible to marry . The most common 

concern age; the relationship of the parties to each other (both in

cest-marriage between blood relatives of a certain degree—and 

same-sex marriages, for example, are proh如ted) ; and current mari

tal status (all parties must be single when they wish to marry-—biga

my and polygamy are prohibited throughout the United States). In 

recent history, many states prohibited marriages between members of 

different races; however the Supreme Court ruled these miscegena

tion laws unconstitutional in 1976. 

No state recognizes marriages between two people of the same 

sex. However, in 1993, the Supreme Court of Hawaii held that a re

fusal to grant marriage licenses to same-sex couples may offend the 

state constitution . When couples who wish to marry are unable to do 

so because of legal restrictions, they are denied opportunities and 

rights that married couples enjoy. These include such benefits as 

tax reductions for legal dependents or joint filings; inheritance rights 

when one partner dies without leaving a will; the right to sue for in

juries to the other partner; employment-related health benefits; sick 

and bereavement leave; and survivorship rights to pension and in

surance plans. A number of communities in the United States have 

passed domestic partnership ordinances which allow for a couple to 

register as partners once they have met certain requirements. 

·marital a切血

婚姻状态
妇

·hi萨叩

重婚

通婚

·lax·reductfon 
，心，召

扣减税七＇ 寄＇

· 归叫dependent

受赡养（扶养、

抚养）人
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遗弃
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B. Divorce 

As changing cultural values in the United States over the past 

two ge nerations have increasingly tolerated familial breakup and di

vorce , the laws of divorce in the various states have made it ever 

easier for couples to end their marriages . When di vorce was frowned 

upon culturally—as it was until the middle of this century in the 

United States—law treated marriage as a life-long contrac t whic h 

could be breached only upon a few recognized grounds , such as 

abandonment; adultery; cru elty; or other marital'fault'. In most 

states , unless one spouse engaged in conduct that served as grounds 

to sue for divorce, a couple could not obtain a divorce. 

Today, di vorce is a common fac t of life in the United States , 

with over one million marriages ending in divorce each year. Al

though only a few states have done away with fault-based grounds 

altogether, all fifty states have now added some form of no-fault pro

vi sions to their di vorce laws. In most states today , it is suffic ient that 

the parties have " irreconcilable differences" , or live separate ly from 

each other for a prescribed period of time , such as l year, to divorce . 

As a result of these changes, there are relatively few legal bat

ties fou ght in American courts about the propriety of the divorce . 

Instead, what legal battles are fou ght fo cus on three principal com

ponents of divorce: child custody and vi sitation; child support and 

alimony ; and property distribution. In fac t , relatively few divorces 

result in any contested dispute. Parents commonly decide custody 

arrangements on the ir own , with the help of a mediator or throu gh a 

process of attorney-assisted negotiations . Mediation, an informal 

process using a neutral person to assist parties to reach their own 

agreement, usually is used to resolve custody and visi tation matters, 

although it may also include alimon y and property settlements . In 

some sta tes, even when couples seek judicial assistance to resolve 

the ir di sputes , court rules require them to use di vorce mediation be

fore be ing allowed to obtain a judic ial hearing. 

C. Child Custody and Visitation 

Because divorce formall y requires state action ( though the is

suance of judicial decree te rminating the legal re lationship of mar-



riage) , courts technically must approve many of the divorce-related 

agreements, even those consensually made. In particular ,judges for

mally are called upon to ensure that an appropriate arrangement has 

been made for the custody and support of any minor children of the 

marriage. However, privately made agreements on these matters are 

routinely approved by courts in uncontested divorces. 

Judicial resources to determine custody or visitation are pre

served for cases when parents do not settle the matter privately. In 

many courts, judges engage psychiatrists, social workers, court-ap

pointed guardians for the child, or other mental health professionals 

to assist the judge to reach the best result for the child, however, the 

question before the court is relatively narrow: how should the custo

dy arrangements for the children be allocated between the parents? 

In many states, custodial parents are not free to move out of 

state without obtaining the non-custodial parent's consent or the 

court's permission. Even in the absence of a statutory restriction, the 

non -custodial parent may be able to complain that a move would 

interfere with visitation rights . In some states, there is a presumption 

against a move, and the parent wishing to move must demonstrate 

that the child's best interests will not be infringed as a result. Other 

states presume that a custodial parent is entitled to move to another 

state unless the opposing parent can prove that the move is sought 

for the purpose of interfering with visitation. 

Not only parents may seek judicial orders to visit their children . 

Within the last 30 years, every state has enacted legislation granting 

grandparents the right to petition for visitation of their grandchildren 

under certain circumstances. Most of these statutes allow grandpar

ents to petition for visitation only when the nuclear family has been 

disrupted in some way ,for example, through divorce or death. 

Step-parents have lesser rights to custody or visitation than bio

logical or adoptive parents . However, courts have looked for ways to 

preserve and protect the continuity of the child's relationship with a 

step-parent who has served as a significant caregiver. It is easier for 

a step-parent to obtain visitation than to win custody, and some 

states expressly authorize step-parent visitation in the event of death 
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or divorce. 

D. Child Support and Alimony 

Parents are obliged to support their children whether or not 

they have custody of them, even if they never married the children's 

other parent. Legal disputes often arise when non-custodial parents 

fail to pay at least what a court would require. Unfortunately, these 

disputes arise all too commonly in the United States where fewer 

than half of the custodial parents who have child support orders 

actually collect the full amount they are owed. Moreover, this figure 

covers only those parents who have child support orders in the first 

place. According to Census data, only 72 percent of divorced moth

ers have support orders. Among never married mothers, the figure is 

far lower—only 24 percent have an award of support for their chi!

dren. By far the greatest problem in the child support area is ensu

ring that custodial parents receive support payments. This section 

discusses the principal issues and trends in the area of court awar

ded child support. 

Parents are, of course, free to provide their non-custodial chil

dren with more than the minimum to be awarded by courts. But 

咖ldren have the right to be supported, and custodial parents are 

authorized by laws in every state to bring an action for child support 

on the child's behalf when a non-custodial parent fails to pay ade

quate support. Child support, technically viewed as a child's right, 

must be made equally available to out-of-wedlock children and chil

dren born of a marriage. 

In most states, as a general rule parents must support their chil

dren until they are 18 years old . In some states, this age is 19 or 

even 21. There may be reasons to shorten the time that parents must 

support their children, such as when a child becomes "emancipat

ed" (for example, by marrying or becoming self-supporting after 

leaving the parents'home) . There also may be reasons to lengthen 

the period, such as when children are in college. 

"Alimony" or "maintenance" is financial support to a former 

spouse. Once regarded as a right of the wife, it is awarded today on 

a gender-neutral basis. Women continue to be the more likely re-



叩ent of alimony because they are more likely than men to have 

engaged in nonremunerative tasks during the marriage and, as a re

suit, have dimini shed earning capacities . Despite thi s modern justi

阮ation for its, alimony is currently disfavored and awarded in only a 

minority of divorces. It is now more commonly te rmed " mainte

nance " , "spousa l support " , or " rehabilitative" or "transitional ma

intenance". About half the states today impose time limits on these 

payments, commonly limiting the m to IO years or less. These pay

menls are taxable lo the spouse who receives th em and deductible 

from the income of the spouse who makes them. By contrast, child 

support payments are not deductible expenses or includable income , 

but are relevant in determining which parent may claim the child as 

a dependent on his or her tax return. 

Marital fau lt, which has otherwise increasingly become an 

insignificant factor in divorce, may result in a reduction in the amount 

or length of an alimony award. Alimony is often reduced or elimina

ted when the person receiving payments chooses to live with another 

person. However, many courts will not reduce alimony und er such 

circumstances if the person's income has not actually increased . As 

a gene ral rule , alimony ends when the rec ipient remarries. 

E. Property Distribution 

Separating parties are free to make whatever finan cial arrange

ments among the mselves they choose. Regardless of how many as

sets a coupl e has, ei ther party is free to waive all claims to shared 

property. Courts will not review provisions of property distribution 

unless they are asked to by one of the parties or unless the distribu

tion is intertwined with issues concerning child support. Although 

parents cannot waive a child's right to support, they may agree to 

take less for themselves than a court would order if the matter were 

contested . In add ition, couples occasionally sign contracts—called 

"prenuptial" or "antenupti al " agreemen ts—before they marry that 

attempt to clarify which property owned by one person before the 

marriage is unavailable to the other person . In most states, courts 

will enforce these agreements if the co urt considers th e agreement to 

be reasonable . However, courts will not enforce these agreements 

,. • nonremunenltlve 

无偿的

• tax return 
` 
纳税申报表

• prenupt叫

结婚前的
''" , anteniipti斗

结婚前的
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• Maroi几 v. Mar

血

马文诉马文

erty 

夫妻共同财产

when they completely bar someone from seeking property earned 

during the marriage. 

There are general rules by which courts will decide property 

distribution matters when separation parties bring such disputes to 

court. Although this section uses the phrase "marital property" , ju

risdictions following Marvin v. Marvin may allow former partners in 

non-marital relationships to share assets acquired during the rela

tionship and, for those states, the principles defining " marital as

sets" also apply to non-marital relationships . 

Over the past 20 to 25 years, the clear trend in the United 

States has been away from technical notions of title to an expansive 

definition of shared marital property. Eschewing the term "commu

nity property" , these states have changed their rules by invoking eq

uitable principles that allow courts to distribute property acquired 

during a marriage without regard to title. " Equitable distribution" 

authorizes courts to divide all property acquired during the mar

riage, regardless of who holds title to a particular asset. In most 

states, today , divisible marital properly includes only property ac

quired as a result of the efforts of one or both spouses during the 

marriage. Property acquired prior to the marriage, property given as 

a gift to a spouse by a third party, and, at least in a majority of 

states, property inherited by the spouse during the marriage continue 

to be treated as separate property. 

1. intimate relationship: a particularly close inte rpersonal relationship. It can be de

fined by these characteristics : enduring behavioral interdependence, repeated in

teractions, emotional attachment, and need fulfillment. Intimate relationships con

sist of the people that we are attracted to, whom we like and love, romantic and 

sexual relationships, and those whom we marry and provide and receive emotional 

and personal support from. 亲密关系 。 尤指爱人或恋人关系，或者姻亲关系 。

2. a "common law" marriage: a long-term cohabiting relationship, usually including 

the couple's public declaration that they are married . 普通法婚姻 。 指长期共同

居住并对外宣称已婚的一种形式 。
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3. the most common concern age: generally no one under 14 years old may marry, 

and young persons under 18 years of age must have parental permission. 最普遍

的结婚年龄 。

4. legal dependent: a person who derives principal support from another and usually 

may invoke laws to enforce that support. 受赡养（扶养、抚养）人 。

5. joint filing: Parties may jointly file dispute resolution and approval proceedings 

when there are common issues of law or fact. 共同申请 。

6. Census: The United States Constitution mandates that a census be taken every ten 

years in order to apportion the number of members of the United States House of 

Representatives among the several states. Census statistics are also used in order 

to apportion federal funding for many social and economic programs. 人口普查 。

《美国宪法》规定的每 10 年举行一次的人口普查 。

7. tax return: an income-tax form on which a person or entity reports income, deduc

tions, and exemptions, and on which tax liability is calculated. 纳税申报表 。

8. Marvin v. Marvin: In 1971, Marvin was sued by his live-in girlfriend, Michelle 

Triola, who legally changed her surname to'Marvin'. Though the couple never 

married, she sought financial compensation similar to that available to spouses un

der California's alimony and community property laws. Triola claimed Marvin 

made her pregnant three times and paid for two abortions, while one pregnancy en

ded in miscarriage. She claimed the second abortion left her unable to bear chil

dren. The result was the landmark "palimony" case, Marvin v. Marvin, 18 Cal. 

3d 660 (1976). 马文诉马文。 详见本单元 case study 。

9. community property: property owned in common by husband and wife as a result of 

its having been acquired during the marriage by means other than an inheritance or 

a gift to one spouse, each spouse holding a one-half interest in the property. Only 

nine states have community-property systems: Arizona, California, Idaho, Louisian

a, Nevada, New Mexico, Texas, Washington, and Wisconsin. 夫妻共同财产 。 指在

婚姻存续期间夫妻共同获得的财产，夫妻各方享有相同份额 。 不包含一方因

继承或赠与而获得的财产 。

Check Your Understanding 

Answer the following questions according to the text. 

1. According lo the author, why is "family law" difficult to describe? 
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2. What impact does the law determination have on intimate relationships? 

3. What is the role of the states in determining the intimate relationship ? 

4. Is a couple who married in California recognized in New York? Why or why not? 

5. What are the most common concerns regarding the eligibility of marriage? 

6 . What are the rights that married couples have ? 

7 . How did family law change with the respec t of divorce in most states of America? 

8. What are the most disputable issues in divorce suit? 

9. Who may have right to visitation of the child whose parents are divorced ? 

10. In America, when do most parents stop supporting their children? 

11. Who are most likely to receive alimony, men or women? And why? 

12. Under what circumstances is alimony reduced or eliminated? 

13. When are courts involved in property distribution between separating parties? 

14. What is the purpose of couples entering into "prenuptial" or "antenuptial" a

greements? Explain the validity of the agreement. 

15. What is the principle established in Marvin v. Marvin? 

16. What does divisible marital property include in most states in America today? 

Build Up Your Vocabulary 

I • Match the items in the following two columns. 

A 
B 

I. wedlock 

2. adoption 

3. bigamy 

4. putative father 

5. inheritance 

6 . miscegenation 

a. the crime of marrying while one has a wife or hus

band still living, from whom no valid divorce has 

been effected 

b. a noncustodial parent's or grandparent's court-ordered 

privilege of spending time with a child or grandchild 

who is living with another person, usually the custo

dial parent 

c. the state of being married , marriage 

d. th e s tatutory process of terminating a child's legal 

rights and duti es toward the natural parents and 

s ubstituting similar rights and duties toward adop

ti ve parents 

e. a marriage between persons of different races, for

merly considered illegal in some jurisdictions 

f. th e care and control of a person for in spection, 
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7. familial 

8. abandonment 

9. custody 

l 0. visitation right 

preservation, or security 

g. the alleged biological father of a child born out of 

wedlock 

h. property received from an ancestor under the laws of 

mtestacy 

1. of or relating to a family 

J·the man and woman who conceive a child 

11 . biological parents k. the act of leaving a spouse or child willfully and 

without an intent to return 

12 . maintenance l. voluntary sexual intercourse between a married per

son and a person other than the offender's spouse 

13. prenuptial agreement m. an agreement made before marriage usu. to resolve 

14. adultery 

issues of support and property division if the mar

riage ends in divorce or by the death of a spouse 

n. alimony 

II . Fill in the blanks with the words or expressions given below, changing the 

form if necessary. 

inherit 

marital 

custody divorce adoptive 

distribution inheritance wedlock 

alimony 

miscegenation 

l. A custodial parent is the parent who is given physical or legal of a child 

by court order. 

2. Two brothers in Hungary who are so poor that they live in a cave are in line to re-

ceive a $6. 6 billion from a long-lost grandmother. 

3 . Here you will find information for , birth and foster families, and re-

sources for anyone who works with or knows a child through adoption. 

4. The new administration the economic problems of the last four years. 

5. Payment that a family court may order one person in a couple to make to the other 

person when that couple separates or . 

6. Nationwide, the number of couples living together out of has grown from 

500,000 in 1970 to more than 5 million today . 

7 . There are basically three ways in which money or property can change hands between 

divorced or divorcing spouses: child support, , and division of property. 

8. The spousal privilege, in the United States, comprises two separate privileges, the 
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confidences privilege and the spousal testimonial privilege. 

9. is a term that refers to the mixing of genes between genotypes of differ

ent human races. 

I 0. In some states, a no-fault divorce 1s allowed and property is not affect-

ed by individual actions of the parties. 

Cloze 

Choose the proper word from the list below , and then fill in the blanks. 

awarded 

abandoned 

separation 

welfare 

subject 

joint 

mmor 

parents 

court 

guardian 

In the first instance, parents are entitled to the custody of their children. They are 

free to make all decisions relating to the of their child as they see fit, short of 

violating limited protective laws. Modern statutes and courts have the 

father's trad山onal primary role and now give equal "powers, rights and duties" to both 

. In the case of divorce or , all rights of decision and control over 

the child go to the parent custody, except when custody is a war

ded. In the case of the death of one parent, custody "devolves" on the other. In the 

case of death of the second parent, the second parent may all but "will" the child to a 

person of his or her choosing, by appointing that person " testamentary " . 

Such appointment is to judicial confirmation, but usually not much investiga

tion. In the absence of a parent or guardian, or in the case of the legally established in

adequacy of a parent or, in some jurisdictions "whenever necessary or convenient" , or 

at the request of a above the age of 14, the will appomt a guard1一

an of the person and of the estate of the child. As may be appropriate, different persons 

may serve as guardian of the child's person and as guardian of the child's estate . 

Translation 

Translate the following sentences into Chinese. 

1. Where the parents do not agree, the court shall award parental authority and physi

cal custody to the parent who the court determines, after a hearing, had perlormed 

the principal responsibilities for the care and supervision of the child during the 

family relationship, unless the court finds under subsection (3) that the other par

ent is the more appropriate caretaker. 

2. The court may grant a maintenance order for either spouse, only if it finds that the 
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spouse seeking maintenance: (1) lacks sufficient property to provide for his rea

sonable needs; and (2) is unable to support himself through appropriate employ

ment or is the custodian of a child whose condition or circumstances make it appro

priate that the custodian not be required to seek employment outside the home. 

3. Alimony is deductible by the payer from his or her gross income and must be in

eluded by the recipient in her or his taxable income, whereas a property settlement 

or child support is neither deductible to one nor income to the other. 

4. Where the father, the mother and the child have lived in a de facto family setting, 

the father has standing to assert appropriate visitation rights. 

Marriage and Property Rights 

Couples usually marry for intangible, personal reasons and 

romantic love plays a major role in the decision to marry in the Unit

ed States . But there are also certain tangible benefits and legal 

rights that accrue to those in a valid marriage. For example, the fed-

．归一

杜会保障

era! income tax system affords special rates to married couples. Fur- I 医疗铩健
ther, if one spouse dies intestate, the surviving spouse is entitled to 

some or all of the decedent's estate under intestacy laws. Similar le

gal rights exists with respect to social security benefits, pension 

plans and health care benefits. 

1. Ceremonial Marriages 

Legal capacity to marry is fulfilled when an individual is of 

legal age, mentally competent, and not already married. Age re

quirements vary among states, ranging generally from 16 to 18 years 

old. Mental competence, which requires that a person understand 

the nature and consequences of marriage at the time of the act, is 

presumed unless it is proven that a person either was mentally ill or 

was involuntarily intoxicated. In the case of someone who is mental

ly ill, a legal guardian must give consent to the marriage. Both par

ties must freely consent to the marriage. If one party is coerced un

der duress to marry the other, the marriage is invalid. Free and vol

untary consent may also be vitiated by fraud ,jest, sham or some oth-

• mi血
护,.

使无效
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• perfunctory 

例行公事的

• blood relationship 

血缘关系

• secular 

世俗的
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er ulterior motive. 

The procedure for marrying begins with the couple obtaining a 

marriage license issued by the county clerk. This requirement is 

typ ically perfunctory unless the applicants have a close blood re la

tionship, are of the same sex, one or both lack legal capacity, or one 

of the parties is already married. After an application for a marriage 

license is submitted, most states impose a brief waiting period, usu

ally 3 days to a week, before a license is issued. Many states re

quired a blood test to check for sexually transmitted diseases though 

the right to marry is not denied based on the results. 

Finally, the parties must solemn ize their marriage through some

one authorized by law to do so . A religious representative will do, 

such as a priest, rabbi, or minister. Some civil officials have that 

power, such as a judge or the mayor of a city . Most commonly solem

nization involves a ceremony during which the couple announces their 

intent and desire to be married . The secular purposes for this require

ment are to give public notice and to impress upon the parties the seri

ous nature of the commitment they are making to the other person. 

2. Common-law Marriages 

Approximately one-fourth of the States recognize " common 

law" marriages which, technically, meet none of the formal require

ments described above. Thirty-seven states have either passed stat

utes or decided by case law to abolish common law marriages . 

These informal marriages are en tered into by the parties pursuant to 

an agreement to be married, but without formal solemnization. The 

agreements are almost never written and are rarely agreed to in ex

plicit detail by the parties . Rather, they are implied after the fact by 

courts, which draw inferences about the existence of an agreement 

from the conduct of the parties. If a valid common law marriage can 

be proven, then it will entitle the spouses or children to the same 

benefits and legal rights outlined above for a ceremonial marriage. 

Th . . h 1 e most common s1tuat10ns w ere common- aw marnage is sought 

to be proved is where one partner di es and the other seeks to claim 

a share of the estate or some form of other benefits tied to marriage, 

such as workers'compensation payments or social security benefits. 



C I ourts determmmg whether a common aw marriage existed will 

consider whether the couple held themselves out to the public as 

husband and wife, whether they cohabited, filed joint tax returns, 

maintained a joint bank account or undertook any other actions 

which indicated their intent to be married. The couple must also 

have manifested a present intent to be husband and wife and must 

have the capacity to marry. An intent to ceremonially marry in the 

future may preclude a finding of a present intent to be husband. 

A common law marriage will be recognized by all states if it 

was valid where and when it was entered into. Most courts that have 

examined this issue rely on the conflicts of law rule that the law of 

the place of the marriage legally formed in one state will be recog

nized as valid even by the states that do not permit common law 

marriage. 

3. Marriage and Property Rights 

Common law At common law, the husband dominated virtu

ally all aspects of the marital relationship. 

A single woman had legal capacity at common law, but a mar

ried woman had none. A married woman could neither enter into 

contracts, nor could she sue or be sued . Further, any real or person

al property belonging to the wife was controlled by the husband upon 

marriage. The wife's personal property actually became the property 

of her husband, and on his death passed to his personal representa

tive . Even such items as clothing and jewelry were owned by the 

husband, although these did come back to the wife if the husband 

died. While the wife retained the estate of inheritance in real prop

erty owned by her prior to the marriage, the husband had control 

over that property, including any rents or profits generated by the 

land, for the duration of the marriage. 

Married Woman's Property Acts In England, equity courts de

veloped some exceptions to common law rules that limited women's 

legal capacities. However, these devices were not as widely used by 

the American courts. Consequently, in the middle of the nineteenth 

century, state legislatures began enacting statutes to reduce or elimi

nate the legal disabilities of married woman. These were generally 
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called "Married Women's Property Acts". By 1900, all states had a

dopted such laws in one form or another, but those laws fell far short 

of granting married women full legal capacity. Further, courts had a 

tendency to interpret the statutes as conservatively as possible. This 

reflected the persistent attitude of the time that married women nee

ded to be protected. 

Over time the legislatures passed specific legislation correcting 

the courts'misinterpretations. Ultimately, the Married Women's 

Property Acts removed all of the married woman's disabilities. She 

was free to own, convey or sell property, to contract, engage in busi

ness, seek employment and keep her own earnings. A married woman 

could sue or be sued, make a will and testify in court. Finally, she 

became fully responsible for her own criminal and tortuous conduct. 

Along with this emancipation, the concept of separate property de

veloped. Under the Married Women's Property Acts, the property of 

each spouse, whether acquired before or during the marriage, re

mained that spouse's property. A spouse had no interests, therefore, 

in property individually owned by the other spouse. This meant that 

the non-wage-earning spouse, typically the wife, had no property in

terest in the husband's wages. Consequently, the equality of women 

that these acts sought to achieve remained largely illusory, because 

the husband, as the sole earner, became the sole owner of all proper

ty acquired with his wages. 

Modern Common Law or Separate Property Approach The vast 

majority of the states have followed the common law separate proper

ty approach, but courts and legislatures have modified it in the event 

of divorce to prevent inequity. Today separate property statutes re

quire an " equitable distribution" of the property acquired during 

marriage to achieve a fair settlement. This approach is based on the 

idea that a marriage is a shared enterprise and the assets of this en

terprise should be divided equitably considering the contributions of 

each party, including homemaking services and other factors. This 

treatment of marital assets upon divorce closely resembles the ap

proach taken by "community property" states. 

Community Property Approach A minority of the states has 



adopted what is called a "community property" approach, borrowed 

from the civil law systems in Europe . Under this approach, all prop

erty acquired during the marriage is community property and both 

spouses share an ownership interest in it from the time that it is ac

quired . Property acquired prior to marriage and gifts or inheritances 

either spouse acquires during marriage remain separate property un

less commingled. Also, depending on the state, profits or interests 

earned on separate property may become community property if 

commingled. Upon divorce, each spouse retains his or her own 

property and the community property is divided " equally" or, in 

several states," equitably". 

Prenuptial Agreements In most community property states and 

separate property states, the parties may vary the usual rules by 

agreement. Pursuant to an " prenuptial agreement" (sometimes 

called an "antenuptial" agreement) the parties may choose to char

acterize all of their property as separate or community property, or 

they may specifically characterize certain items of property. Pren up

tial agreements are contrac ts entered into by parties prior to mar

riage. These contracts, which stipulate a division of property upon 

the dissolution of the marriage or the death of one partner, are often 

used when a wealthy person marries someone with considerably less 

money and desires to protect his or her children's inheritance. Es

sentially, the agreement was used to prevent the less wealthy spouse 

from contesting the will. 

Recently, prenuptial agreements have had broader purposes. 

Because of an increasing divorce rate, the existence of multiple mar

riages in a lifetime, and the opportunity for both spouses to accumu

late wealth, both parties may have an interest in setting out before

hand how they would wish their property di stributed should the mar

. commingle 

混同的

erty 

财产分割

ria驴 and Divorc, 

Act 

riage end. Not all states recognize agreements for these purposes, 

especially if entered into primarily in contemplation of divorce, gen- , ,,.,, 

eral.ly on the grounds of the public r f po icy o encouraging marriage 

and disfavoring divorce. The Uniform Marriage and Divorce Act 

allows such agreements to be "considered" in a divorce, though it 

does not give them binding effect. 
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At the very least, prenuptial agreement must satisfy the basic 

requirements of contract law, including the requirement that the 

agreement be written to satisfy the statute of frauds. However, there 

are other requirements that some courts insist upon that go beyond 

the normal requirements of a contract in view of the state's greater 

interest in marriage . One requirement is a full disclosure of the as

sets and liabilities of both parties before concluding the agreement. 

This prevents one spouse from assuming liability for debts, not reali 一

zing the extent of that liab山ty, and generally insures that both par

ties know th e financial implications of the agreement. Another re

quirement is that the provisions of the economic settlement must be 

fair and reasonable . Courts will refuse to enforce an agreement that 

is grossly unfair or one-sided, especially when it is evident that one 

party took advantage of the other party's ignorance or lack of k_nowl

edge in business affairs. The courts are more willing to enforce an 

prenuptial agreement when the parties were each represented by 

their own lawyers. 

l . social security: primarily a social insurance program providing social protection, or 

protection against socially recogn ized conditions, including poverty, old age, disa

bility , unemployment and others. Social security may refer to social insurance, in

come maintenance, services including medical care, aspects of social work and 

even industrial relations. 社会保障 。 是针对贫穷 、年迈、残疾、失业等问题而提

供的一种社会保障或保险 。

2. health care: the treatment and prevention of illness, which is delivered by profes

sionals in medicine , denti stry, nursing, and allied health. 医疗保健。 指由医务工

作者提供的治疗和预防工作 。

3. Uniform Marriage and Divorce Act: an attempt by the National Conference of Com

missioners on Uniform State Laws to make marriage and divorce laws more uni

form . This is also known as the Model Marriage and Divorce Act(UMDA). It de

fin es marriage and divorce. The greatest significance of UMDA is that it introduced 

irreconci lable differences as th e sole ground for divorce and has had an enormous 

impact on marriage and divorce laws in all states. 《统一结婚离婚法》 。 它是研究

美国婚姻无效制度的重要依据之一 。

·340· 



Check Your Understanding 

Mark the following statements with T for true or F for false according to what 

you have read from text B. 

) I. Mental Competence needs to be proven for one's e ligib山 ty of marriage. 

) 2. It is just a routine duty of the county clerk Lo require application for a mar

riage license. 

) 3. Common law marriages are recogn ized by most of the states in America. 

) 4. The spouses and their children within a valid common law marriage are en

titled to the same benefits and legal rights offered to the spouses and their 

children within a ceremonial marriage. 

) 5. A common law marriage is recognized as valid only in the states which per

mit common law marriage. 

) 6. At common law, a married woman did not have legal capacity or control 

over her personal and real property during the marriage. 

) 7. The Married Woman's Property Ac ts removed all of the married woman's 

disab山ties and, therefore, ensured that the husband and wife had equal 

right to all property acquired within marriage. 

() 8. Under community property approach, community property includes all 

property and interests therein acquired during the marriage, and commin

gled property and interests therein acquired prior to marriage. 

) 9. According to the text, a prenuptial agreemen t, as a matter of fact, grants 

protection to a wealthy person's heirs when the person m~rries someone 

with less money . 

() I 0. In some states, courts impose more requirements to enforce prenuptial 

agreements than general contracts. 

Build Up Your Vocabulary 

I . Give the corresponding translation of each of the following terms. 

English Chinese 

intestacy law 

夫妻共有财产
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(continued) 

English Chinese 

soc ial security 

仪式结婚

spouse 

同居

prenuptial agreement 

婚姻关系解除

d1v1sion of property 

结婚证

blood relationship 

分居

marital property 

离婚率

D • Put the following terms into Chinese. Some of them are not present in the 

text. 

common-law marriage 

putative marriage 

void marriage 

biological father 

stepfathe r 

domestic relations 

child support 
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plural marriage 

sham marriage 

adoptive father 

legal father 

cohabitation 

domestic violence 

divided custody 



Translation 

Translate the following sentences into English. 

1. 夫妻可以约定婚姻关系存续期间所得的财产以及婚前财产归各自所有、共同

所有或部分各自所有、部分共同所有 。

2 非婚生子女享有与婚生子女同等的权利，任何人不得加以危害和歧视 。 不直

接抚养非婚生子女的生父或生母，应当负担子女的生活费和教育费，直至子

女能独立生活为止 。

3. 有下列情形之一 ，调解无效的，应准予离婚：

(l) 重婚或有配偶者与他人同居的；

(2) 实施家庭暴力或虐待、遗弃家庭成员的；

(3) ..... . 

(4) 因感情不和分居满二年的；

(5) 其他导致夫妻感情破裂的情形 。

4 . 离婚后，一方抚养的子女，另一方应负担必要的生活费和教育费的一部或全部，

负担费用的多少和期限的长短，由双方协议；不能达成协议时，由人民法院判决。

5. 离婚后，不直接抚养子女的父亲或母亲，有探望子女的权利，另一方有协助的

义务 。

To briner, J. 

Michelle Marvin v. Lee Marvin 

Supreme Court of California 

575 P. 2d 106(1976) 

During the past 15 years, there has been a substantial increase 

in the number of couples living together without marrying. Such 

nonmarital relationships lead to legal controversy when one partner 

dies or the couple separates. Courts of Appeal, faced with the task 

of determining property rights in such cases, have arrived at conflict

ing positions: two cases I In re Marriage of Cary (1973) 34 Cal. 

App.3d 345 [ 109 Cal. Rptr. 862]; Estate of Atherley (1975) 44 

Cal. App. 3d 758 [ 119 Cal. Rptr. 41 ] I have held that the Family 

•' nonrnantaf -rela

tionship 

' 非婚姻关系
• Courts'of Appeal 

上诉法院
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• quantum meruit 

按合理价格支

付

• aver 

陈述、主张
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Law Act requires division of the property according to community 

property principles , and one dec ision [ Beckma n v. Mayhew (1975) 

49 Cal. App. 3d 529 (122 Cal. Rptr. 604) ] has rejec ted that hold

ing . We take this opportunity to resolve that controversy and to de

clare the principles which should govern distribution of property ac

quired in a nonmarital relationship. 

We conclude : (1) The provisions of the Family Law Act do not 

govern the distribution of property acquired during a nonmarital rela

tionship; such a relationship remai ns subjec t solely to judicial deci

sion. (2) The co urts should enforce express contracts between non

marital partners except to the extent that the contract is explicitly 

founded on the consideration of meretric ious sexual services. (3) In 

the absence of an express contract, the courts should inquire into the 

conduct of the parti es to determine whether that conduct demon

s trates an implied contract, agreement of partnership or joint ven

ture , or some other taci t understanding be tween the parties . The 

courts may also employ the doctrine of quantum meruit, or equitable 

remed ies such as constructive or resulting tru st, when warranted by 

the facts of the case . 

In the instant case pla intiff and defendant lived together for 

seven years without marrying; all property acquired during this peri

od was taken in defendant's name . When plaintiff sued to enforce a 

contrac t under which she was entitled to half the property and lo 

support payments, the trial court granted judgment on the pleadings 

for defendant, thus leav ing him with all property accumulated by the 

couple during their rela tionship . Si nce the trial court denied plain

tiff a trial on the merits of her claim, its decision conflic ts with the 

principles stated above, and must be reversed . 

I. The factual setting of this appeal. 

( I) Since the trial court rendered judgment for defendant on 

th e pleadings , we must accept the allegations of plaintiff's complaint 

as true, de termining whether such allegations state, or can be amen

ded to slate, a cause of act ion. We turn therefore to the specifi c al

legations of the complaint. 

Plaintiff avers that in October of 1964 she and defendant "en-



te red into an oral agreement " that while " the parties li ved together 

they would combine their efforts and earnings and would share 

equally any and a ll property accumulated as a result of their efforts 

whether individua l or combined . " Furthermore, they agreed to 

"hold themselves out to th e general public as husband and wife" 

and that "plaintiff would furth er render her servi ces as a compan

ion, homemaker, housekeepe r and cook to ... defendant". 

Shortly thereafte r plaintiff agreed to "give up her lucrative ca

reer as an entertainer [ and ] singer " in order to " devote her full 

time to defendant . . . as a compan ion, homemaker, housekeeper and 

cook;" in re turn defendant agreed to "provide for all of plaintiff's 

finan cial support and needs for the rest of her life. " 

PlaintiIT alleges that she li ved with defendant from October of 

1964 throu gh May of 1970 and fulfill ed her obligations under the 

agreement. During this period the parties as a result of th eir efforts 

and earnings acq uired in defendant 's name substantial real and per

sonal property, includ ing motion pic ture rights worth over $ I mil

lion . In May of 1970 , however, defendant compell ed plaintiff to 

leave hi s household . He con tinued to support plaintiff until Novem

ber of 1971 , but thereafter refused to provide further support. 

On the basis of these allegations plaintiff asserts two causes of 

ac tion . The firs t , for declarato1-y relief , asks the court to determine 

her contract and property rights ; th e second seeks to impose a con

stru ctive tru st upon one half of th e property acq uired during the 

course of the relationship. 

Defendant dem urred unsuccessfully, and then answered the 

compla int. 

(2) Following extensive discovery and pretrial proceedings, the 

case came to trial. Defendant renewed hi s a ttack on the complaint 

by a motion to dismiss. Since th e parties had stipulated that 

defendant's marri age lo Betty Marvin did not te rminate until the fil

ing of a fin al decree of divorce in Ja nuary 1967, the trial court trea

ted defendant's motion as one for judgment on the pleadings aug

me nted by th e stipula tion . 

After hearing a rgument th e court granted defendant's motion 

• demur 

抗辩，反对

·augment 

增大
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• illicit relation

ship 

不正当关系
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and entered judgment for defendant. Plaintiff moved to sel aside the 

judgment and asked leave lo amend her complaint to allege that she 

and defendant reaffirm ed their agreement after defendant's divorce 

was final. The trial court denied plaintiffs motion, and she appealed 

from the judgment. 

2. (3a) Plaintiff's complaint states a cause of action for breach 

of an express contract. 

In Trutalli v. Meraviglia (1932) 215 Cal. 698 [ 12 P. 2d 

430 ] we established the principle that nonmarital partners may law

fully contract concerning the ownership of property acquired during 

the relationship . We reaffirmed this principle in Vallera v. Vallera 

(1943) 21 Cal. 2d 681 , 685 stating that " If a man and woman 

[ who are not marri ed ] live together as husband and wife under an 

agreement to pool their earnings and share equally in their joint accu 

mulations, eq uity will protect the interests of each in such property". 

In the case before us, plaintiff, basing her cause of action in 

contrac t upon these precedents, maintains that the trial court erred 

in de nying her a trial on the merits of her contention. Although that 

court did not specify the ground for its conclusion that plaintiff's 

contractual allegations stated no cause of action, defendant offers 

some four theories to sustain the ruling; we proceed to examine 

them. 

Defendant first and principally relies on the contention that the 

alleged contract is so c losely re lated to the supposed "immoral" 

charac ter of the re lationship between plaintiff and himself that the 

enforcement of the contract would violate public policy. He points 

to cases asserting that a contrac t between nonmarital partners is un

enforceable if it is " involved in" an illi cit re lationship or made in 

"contemplation " of such a relationship. A review of the numerous 

California decisions concerning contracts between nonmarital part

ners, however, reveals that the courts have not employed such broad 

and uncertain standards to strike down contrac ts . The dec isions in

stead disclose a narrower and more precise standard: a contract be

tween nonmarital partners is une nforceable only to the extent that it 

ex plicitly rests upon the immoral and 认 licit consideration of meretri-



I c10us sexua services . 

In the first case to address this issue , Trutalli v. Meraviglia , su

pra, 215 Cal. 698, the parties had lived together without marriage 

for 11 years and had raised two children . The man sued to quiet ti

tie to land he had purchased in his own name during this relation

ship; the woman defended by asserting an agreement to pool earn

ings and hold all property jointly. Rejecting the assertion of the ille

gality of the agreement, the court stated tha t "The fac t that the par

ties to this action at the time they agreed to invest their earnings in 

property to be held jointly be tween them were living together in an 

unlawful relation, did not disqualify them from entering into a lawful 

agreement with each other , so long as such immoral relation was not 

made a consideration of their agreement" . 

In Bridges v. Bridges ,supra, 125 Cal. App. 2d 359 [ 270 P. 2d 

69 ] , both parties were in the process of obta ining divorces from 

their erstwhile respec tive spouses. The two parties agreed to live to

gether , to share equally in property acquired , and to marry when 

their divorces became final. The man worked as a salesman and 

used his savings to purchase properties . The woman kept house , 

cared for seven children , three from each form er marriage and one 

from the nonmarital relationship , and helped construc t improvements 

on the properties. When they separated, without marrying, the court 

awarded the woman one -half the value of the property. Rejecting 

the man's contention that the contrac t was illegal , the court stated 

that : " Nowhere is it expressly testifi ed to by anyone that there was 

anything in the agreement for the pooling of assets and the sharing of 

acc umulations that contempla ted meretricious relations as any part 

of the consideration or as any object of the agreement". ( 125 Cal. 

App . 2d a t p . 363. ) 

Croslin v. Scott ( 1957 ) 154 Cal. App. 2d 767 [ 316 P. 2d 

755 ] reiterates the rule establi shed in Trutalli and Bridges . In Cro

slin the parties separated foll owing a three-year nonmarital rela tion

ship. The woman then phoned the man, asked him to return to her, 

and suggested that he bui ld th em a house on a lot she owned . She 

agreed in re turn to place the property in joint ownership. The man 
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built the house, and the parties li ved th ere for several more years . 

When they separated , he sued to establi sh his interest in the proper

ty. Reversing a nonsuit , th e Court of Appeal stated that " The mere 

fact tha t parties agree to li ve togeth er in meretricious relationship 

does not necessarily make an agreement for dispos山on of property 

between them invalid . It is only whe n the property agreement is 

made in connection with the other agreement, or the illicit re lation

ship is made a consideration of th e property agreement, that the lat

ter becomes illegal ". 

Although the past decisions hover over the issue in the some

what wispy form of the fi gures of a Chagall painting, we can abstract 

from those decisions a c lear and simple rule. 

( 4 ) The fac t th at a man and woman live together without mar

riage , and engage in a sexual relationship, does not in itself invali

date agreements betw een them relating to th eir earnings , property, or 

expenses . Neither is such an agreement invalid merely because the 

parties may have contemplated the creation or continuation of a non

marita l relationship when they entered into it. Agreements be tween 

nonmarital partners fail only to the extent tha t they rest upon a con

sideration of mere tric ious sexual services . Thus the rule asserted by 

defendant, that a contract fa il s if it is " involved in " or made " in 

conte mpla tion " of a non marital rela tionship, cannot be reconciled 

with the decisions. 

Th e three cases c ited by defendant which have declined to en

force contrac ts be tw een nonmarital partn ers involved consideration 

tha t was expressly found ed upon an illi c it sexual services. In Hill 

v. Estate of Westbrook, supra, 95 Cal. App . 2d 599 , the woman 

promised to keep house fo r the man, to li ve with him as man and 

wife, a nd to bear hi s children; the ma n pro mised to provide for her 

in his will , b ut died without doing so. Revers ing a judgment for the 

woman based on the reasonable value of her services , the Court of 

Appeal s ta ted that " the ac ti on is predicated upon a claim which 

seeks , among other things , th e reasonabl e value of living with dece

dent in mere tri c ious rela tionship and bea rin g him tw o children ... . 

The law does not award compensati on fo r living with a man as a 
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concubine and bearing him children. . . . As the judgment is at 

least in part, for the value of the claimed services for which recovery . • 
l ' 

cannot be had, it must be reversed". (95 Cal. App. 2d at p. 603.) 
1 

Upon retrial, the trial court found that it could not sever the contract t 

and place an independent value upon the legitimate services per

formed by claimant. We therefore affirmed a judgment for the es

tale. Hill v. Estate of Westbrook (1952) 39 Cal. 2d 458 [ 24 7 P. 2d 

19]. 

In the only other cited decision refusing to enforce a contract, 

Updeck v. Samuel (1954) 123 Cal. App. 2d 264 [ 266 P. 2d 822] , 

the contract "was based on the consideration that the parties live to

gether as husband and wife". (123 Cal. App . 2d at p. 267.) View

ing the contract as calling for adultery, the court held it illegal. 

The alternative holding in Heaps v. Toy, supra, finding the con

tract in that case contrary to good morals, is inconsistent with the 

numerous California decisions upholding contracts between nonmari

tal partners when such contracts are not founded upon an illicit con

sideration, and is therefore disapproved. 

The decision in the Hill and Updeck cases thus demonstrate 

that a contract between nonmarital partners, even if expressly made 

in contemplation of a common living arrangement, is invalid only if 

sexual acts form an inseparable part of the consideration for the 

agreement. In sum , a court will not enforce a contract for the poo

ling of property and earnings if it is explicitly and inseparably based 

upon services as a paramour. The Court of Appeal opinion in Hill, 

however, indicates that even if sexual services are part of the con

tractual consideration, any severable portion of the contract suppor

ted by independent considerntion will still be enforced. 

The principle that a contract between nonmarital partners will 

be enforced unless expressly and inseparably based upon an illicit 

consideration of sexual services not only represents the distilla tion of 

the decisional law, but also offers a far more precise and workable 

standard than that advocated by defendant. Our recent decision in 

In re Marriage of Dawley (1976) 17 Cal. 3d 342 [ 131 Cal. Rptr. 

3,551 P . 2d 333] offers a close analogy. Rejecting the contention 
妇
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that an antenuptial agreement is invalid if the parties contemplated a 

marrriage of short duration, we pointed out in Dawley that a standard 

based upon the subjective contemplation of the parties is uncertain 

and unworkable; such a test, we stated, " might invalidate virtually 

all antenuptial agreements on the ground that the parties contempla

ted dissolution . . . but it provides no principled basis for determi

ning which anlenuptial agreements offend public policy and which 

do not". (17 Cal. 3d 342,352.) 

Similarly, in the present case a standard which inquires wheth

er an agreement is " involved" in or " contemplates" a nonmarital 

relationship is vague and unworkable. Virtually all agreements be

tween nonmarital partners can be said to be " involved" in some 

sense in the fact of their mutual sexual relationship, or to "contem

plate" the existence of that relationship. Thus defendant's proposed 

standards, if taken literally, might invalidate all agreements between 

nonmarital partners, a result no one favors. Moreover, those stand

ards offer no basis to distinguish between valid and invalid agree

ments. By looking not to such uncertain tests, but only to the con

sideration underlying the agreement, we provide the parties and the 

courts with a practical guide to determine when an agreement be

tween nonmarital partners should be enforced. 

(5) Defendant secondly relies upon the ground suggested by 

the trial court: that the 1964 contract violated public policy because 

it impaired the community property rights of Betty Marvin, 

defendant's lawful wife. Defendant points out that his earnings while 

living apart from his wife before rendition of the intedocuto可 decree

were community property under 1964 statutory law and that 

defendant's agreement with plaintiff purported to transfer to her a 

half interest in that community property. But whether or not 

defendant's contract with plaintiff exceeded his authority as manager 

of the community property, defendant's argument fails for the reason 

that an improper transfer of community property is not void ab 皿

tio, but merely voidable at the instance of the aggrieved spouse. 

In the present case Betty Marvin, the aggrieved spouse, had the 

opportunity to assert her community property rights in the divorce 



action. The interlocutory and final decrees in that action fix and 

limit her interest. Enforcement of the contract between plaintiff and 

defendant against property awarded to defendant by the divorce de

cree will not impair any right of Betty's, and thus is not on that ac

count violative of public policy. 

(6) Defendant's third contention is noteworthy for the lack of 

authority advanced in its support. He contends that enforcement of 

the oral agreement between plaintiff and himself is barred by Civil 

Code section 5134, which provides that "All contracts for marriage 

settlements must be in writing . .. " A marriage settlement, however, 

is an agreement in contemplation of marriage in which each party 

agrees to release or modify the property rights which would otherwise 

arise from the marriage. _The contract at issue here does not con

ceivably fall within that definition, and thus is beyond the compass 

of section 5134. 

(7) Defendant finally argues that enforcement of the contract 

is barred by Civil Code section 43. 5 , subdivision (d) , which pro

vides that "No cause of action arises for . . . breach of promise of 

marriage". This rather strained contention proceeds from the prem

ise that a promise of marriage impliedly includes a promise to sup

port and to pool property acquired after marriage to the conclusion 

that pooling and support agreements not part of or accompanied by 

promise of marriage are barred by the section. We conclude that 

section 43. 5 is not reasonably susceptible to the interpretation ad

vanced by defendant, a conclusion demonstrated by the fact that 

since section 43. 5 was enacted in 1939, numerous cases have en

forced pooling agreements between nonmarital partners, and in none 

did court or counsel refer to section 43. 5. 

(3 b) In summary , we base our opinion on the principle that 

adults who voluntarily live together and engage in sexual relations are 

nonetheless as competent as any other persons to contract respecting 

their earnings and property rights. Of course, they cannot lawfully 

contract to pay for the performance of sexual services, for such a 

contract is, in essence, an agreement for prostitution and unlawful for 

that reason. But they may agree to pool their earnings and to hold 
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all property acquired during the relationship in accord with the law 

governing community property; conversely they may agree tha t each 

partner's earnings and the property acquired from those earnings re

mains the separate property of the earning partner. So long as the 

agreement does not rest upon illi cit meretricious consideration, the 

parties may order their economic affairs as they choose, and no poli

cy precludes the courts from enforcing such agreements. 

In the present instance, plaintiff alleges that the parties agreed 

to pool their earnings, that they contracted to share equally in all 

property acq uired, and that defendant agreed to support plaintiff. 

The terms of the contract as a lleged do not rest upon any unlawful 

consideration. We therefore conclude that the complaint furnishes a 

suitable basis upon which the trial court can render declaratory re

lief. The tri al court consequently erred in granting defendant's mo

tion for judgment on th e pleadings 

3. (8a) Plaintiff's complaint can be amended to state a cause 

of action founded upon theories of implied contract or equita

ble relief. 

(Analysis omitted.) 

Since we have deterrnined that plaintiff's complaint stales a 

cause of action for breach of an express con trac t , and , as we have 

explained, can be amended to state a cause of action independent of 

allegations of express con tract, we must conclude that the trial court 

erred in gran ting defendant a judgment on the pleadings. 

The judgment is reversed and the case remanded for further 

proceedings consistent with the views expressed herein. 

Wright, C. J. , Mccomb, Mosk, Sullivan, and Richardson, JJ . , 

concurred . 

Clark, J. , Concurring and Dissenting. 

(Dissenting opinion omitted.) 

I . Courts of Appeal: California has two types of state courts : Trial Courts and Appel

late Courts. Trial Courts are also called "Superior Courts". There are 58 Trial 
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Courts—one in each county. There are two types of Appellate Courts: Courts of 

Appeal and California Supreme Court. There are 6 Courts of Appeal and one Cali

fornia Supreme Court. 上诉法院 。

2. quantum meruit: a theory or doctrine that permits recovery by a party for services 

or materials provided despite the absence of an express contract when they were 

accepted and used by the defendant under circustances which gave reasonable no

tice that the plaintiff expected to be paid for them . 按合理价格支付。

3. Chagall: Marc Chagall (1887—1985) , was a Russian-French artist. He was one of 

the most successful artists of the twentieth century. 马克 · 夏卡尔，法国画家 。

4. interlocutory decree: a court judgment which is temporary and not intended to be 

final until either a) other matters come before the judge, or b) there is a specified 

passage of time to determine if the interlocutory decree (judgment) is "working" 

(becomes accepted by both parties) and should become final. Interlocutory decrees 

were most commonly used in divorce actions, in which the terms of the divorce were 

stated in an interlocutory decree, which would be in force until a final decree could 

be granted after a period of time (such as one year after serving the divorce peti

tion) . The theory was that this would provide for a period in which reconciliation 

might be possible, and would also test the efficacy of the original order which might 

be changed upon a motion of either party. Interlocutory decrees of divorce have 

been abandoned as a procedure in most states, because they seldom had the desired 

effect and appeared to waste the parties'time. 中间裁决 。 多用于离婚案 。

叩瞰浊函l
I. Complete the following statements with the information you get from the 

judge opinion. 

I. The plaintiff asserted two causes of action: 

2. The cases cited in favor of the plaintiff are: 

and 

3. The defendant contended that 

a) 

b) 
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c ) 

d) 

4. The three cases cited by the defendant in the opinion are 

,and 

5. The Court decides 

II . Brief the case and present the case brief to the class. 
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Unit Thirteen The Antitrust Law 

Words and expressions : 

viable 

merger 

the Sherman Act 

marketplace 

indicative 

Horizontal Merger Guidelines 

rule of reason 

transaction 

modify 

entity 

the Federal Trade Commission Act 

I • Spot dictation. Listen to the passage and fill in the blanks with the words 

you hear. 

There are at least four views of economic markets which provide some 

to the "relevant market" and subsequent determina-

lions: free market, which holds that (1) market forces produce the best 

of resources , and (2) the non -anecdotal evidence indicates no 

between concentration and profits; centrist, which is somewhat simi-

lar to the "free market" view that size and don't necessarily signify 

the intensity of competition, but does believe that collusion is more likely in 

markets; moderate structuralist, which emphasizes that the greater the 

number of competitors in a market the more likely there will be downward pressure on 

prices; and strict structuralist, which that competition is directly and 

inversely related to concentration levels. The "bottom-line" goal of U. S. antitrust 

policy should be " to producers to make and sell better products at 

prices and pass those on to consumers . 
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II . Listen to the passage and answer the following questions according to what 

you hear. 

1. What does antitrust doctrine hold? 

2. What statute ( s ) contain the provisions on the general prohibitions against monopo

lization ? 

3 . What statute ( s ) contain the provisions regarding the unlawfulness of unfair act in 

commerce ? 

4. Whal are the two things required for the application of the general prohibitions 

against monopolization under the Sherman Act? 

5. Where can you find the illustration of the monopoly/monopolization thinking in the 

Antitrust Division of DOJ and FTC? 

• monopoly 

垄断 . 

• market failure 

市场失灵

•'business trusts 

． 商事俏托
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Guide to the U. S. Antitrust Laws 

United States antitrust law is the body of laws that prohibits an

ti-competitive behavior (monopoly) and unfair business practices. 

Antitrust laws are intended to encourage competition in the market

place. These competition laws make illegal certain practices deemed 

to hurt businesses or consumers or both, or generally to violate 

standards of ethical behavior. Government agencies known as com

petition regulators, along with private litigants, apply the antitrust 

and consumer protection laws in hopes of preventing market failure. 

The term antitrust was originally formulated to combat "business 

trusts" , now more commonly known as cartels. Other countries use 

the term "competition law". Many countries including most of the 

Western world have antitrust laws of some form; for example the Eu

ropean Union has provisions under the Treaty of Rome to maintain 



fair competition, as does Australia under its Trade Practices Act 

1974. 

I. Background and History of the Antitrust Laws 

A. Federal Antitrust Laws 

The first antitrust law enacted in the United States was 世

Sherman Antitrust Act, in 1890. Perhaps the most significant of the 

federal antitrust laws, the Sherman Act was intended to combat the 

"business trusts" of the American economy during the late nine

teenth century, and to this day it remains the bedrock of antitrust 

enforcement in the U. S. The Sherman Act prohibits two broad cat

egories of conduct. First, it declares to be illegal "every contract, 

combination, in the form of trust or otherwise, or conspiracy, in re

straint of trade or commerce among the several States, or with for

eign nations" . Second, it proh如ts efforts to "monopolize,. . . at

tempt [ s] to monopolize, or ... conspiracies .. . to monopolize any 

part of the trade or commerce among the several States, or with for

eign nations" . While the Sherman Act is broadly worded to apply to 

all restraints of trade, the United States Supreme Court has interpre

led the Sherman Act as applying only to unreasonable restraints of 

trade. Penalties for violating the Sherman Act can be either civil or 

c riminal in nature. Only the United States Department of Justice has 

the authority to criminally prosecute individuals for violating the 

Sherman Act. Additionally, some states have criminal authority un

der their own state antirust laws. 

In 1914, Congress enacted two new antitrust laws. First, Con

gress enacted the Federal Trade Commission Act, which created the 

Federal Trade Commission and gave it the authority to enforce U. S. , 

antitrust laws. Second, Congress enacted the Clayton Antitrust Act, 

which was intended to supplement and strengthen enforcement of 

antitrust laws. It added new forms of prohibited conduct, such as 

"mergers and acquisitions where the effect may substantially lessen 

competition" , and also gave state attorneys general the ability to en

force the federal antitrust laws. The Clayton Act has been amended 

several times over the years, first by the Robinson-Pitman Act of 

1936 , to ban certain forms of discriminatory business conduct, and 

·the Shernian A记
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then again by the Hart-Scott-Rodin Act in 1976 , to require com pa

nies intending to merge to notify the federal government before con

summating the transaction in order to enable enforcement agencies 

to review the competi ti ve effects of th e merger. 

B. State Antitrust Laws 

Most states have enac ted their own antitrust laws to prohibit an

ticompetiti ve conduct affecting commerce within their states and to 

supplement enforcemen t of federal antitrust laws. While state and 

federal antitrust laws are conceptually similar, the codification of 

state antitrust laws varies widely from state to state. For example, 

some state antitrust laws, such as those in Washington , substantial

ly track the language of their federal counterparts, whereas other 

states only incorporate select sections of federal antitrust laws, recite 

spec ifi c types of prohibited acts, or include new areas of substance 

entirely. In many cases, state antitrust laws are more expansive than 

th e federal antitrust laws in terms of the amount and quality of pro

hibited conduct. The interpre tation of state antitrust laws may, but will 

not always, substantially mirror the federal antitrust laws. 

U • Who Enforces the Antitrust Laws? 

The antitrust laws are enforced by both public and priva te par

ties. 

A. Government Enforcement 

The United States Department of Justice, Antitrust Division 

(" DOJ" ) and the Federal Trade Commission ("FTC") share re

sponsibility for investigating and litigating cases under the Sherman 

Act and they both also rev iew potentially anticompetitive mergers 

under the Clayton Act. While there is not a formal system by which 

th e DOJ and the FTC divide their enforcement responsibilities, the 

agencies typi cally devote resources to particular industries where 

they have investigated or litiga ted in the past. For example, typically 

the DOJ will review mergers in transportation industries, such as air

lines or railroads, as well as the telecommunications industry. The 

FTC generally focuses its enforcement responsibility in the oil and 

gas, pharmaceutical, and health care industries. 

State attorneys general also have authority to enforce federal 



and state antitrust laws. Typically, states investigating a matter ari

sing under the federal antitrust laws will jointly investigate with ei 一

ther the DOJ or the FTC , or may conduct a separate investigation. In 

addition, state attorneys general have the authority to seek restitution 

on behalf of the citizens of their states that have been harmed as a 

result of violations of either the federal or state antitrust laws. 

B. Private Enforcement 

The antitrust laws are also enforced by private parties. Under 

both federal and state antitrust law, any person who is "injured in 

his business or property" by a violation of antitrust laws is entitled 

to bring an action in court. A prevailing plaintiff is eligible to recov

er treble damages, costs of suit, as well as attorneys'fees. Addition

ally, private parties are also authorized to obtain injunctive relief to 

prevent threatened losses or damages. The majority of antitrust suits 

are in fact brought by private litigants seeking damages for violation 

of federal and state antitrust laws. Because these antitrust actions are 

often aimed at business practices that affect interstate commerce, 

private antitrust actions often take the form of a class action seeking 

damages and restitution for consumers across the country. 

m. What Do the Antitrust Laws Prohibit? 

If you were to read through the Sherman Act , you would see 

that the Act is not at all explicit about what conduct is prohibi

ted. The Clayton Act is a little more specific about conduct that may 

be illegal, but only when such conduct substantially lessens competi

tion , or tends to create a monopoly in any line of commerce, neither 

of which is defined in the statute. Because our state antitrust law 

substantially tracks the federal antitrust laws, the same interpretive 

issues arise under those statutes as well. 

A. Section 1 of the Sherman Act—Contracts, Combinations or 

Conspiracies in Restraint of Trade 

The Sherman Act broadly prohibits "every contract, combina

lion, in the form of trust or otherwise, or conspiracy, in restraint of 

trade or commerce among the several States, or with foreign na

tions" . Generally speaking, a restraint of trade is an agreement 

among two or more persons or entities that affects the competitive 
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process. However, under this approach , even contracts for the pur

chase and sale of a single good would seem to be prohibited by anti

trust laws. Therefore, courts have limited the Section I of the Sher

man Act (and accordingly, the corresponding section of state antitrust 

law) as applying only to "unreasonable" restraints of trade. Over the 

years, two different methods have evolved to analyzing conduct un

der Sec ti on I . Cou1ts now apply either(1) a per se analysis, or (2) 

a broader rule of reason analysis to evaluate whether conduct vio

!ates Section 1 of the Sherman Act. 

1. Per Se Offenses 

It has become well settled over the years that certain forms of 

agreement among competitors are so harmful to competition and con

sumers that such conduct should be prohibited outright. The anti

trust laws deem these types of offenses as per se illegal , because 

they will always or almost always result in consumer harm. Exam

ples of per se offenses include price fixing, bid rigging, market and/ 

or customer allocations and group boycotts. 

Price fixing Price fixing is an agreement among competi-

tors to raise, lower, or otherwise stab山ze the price range, or any oth

er competitive term that will be offered for their products or serv

ices. Competitive terms that competitors may not agree to include 

anything from financing terms and warranties to discounts and ship

ping fees. What matters is whether there is an agreement, the effect 

of which is to directly or indirectly affect prices. Price fixing has 

long been recogniz~d as per se illegal under the Sherman Act due to 

its harmful effect on competition and consumers. 

Bid Rigging Bid rigging refers to coordinated conduct 

among competing bidders that undermines the bidding process. One 

common form of bid rigging is an agreement among bidders as to 

who will win the bid. 

Market or Customer Allocations A market or customer 

allocation is an agreement among businesses not to compete for cus

tomers. For example, an agreement to allocate or divide sale territo

ries, assign certain customers to particular sellers, or reduce output 

would be per se illegal under the Sherman Act. 



In some instances, limited non -compete agreements may be 

permissible when the agreement is ancillary lo a larger transac

tion . For example, limited non-compete agreements are commonly 

entered into as part of a sale of a business, where the non-compete 

may be necessary to protect the value of the business. Notwithstand

ing these limited permissible uses of non-compete agreements, the 

non-compete agreement but must still be reasonably limited in time 

and scope. 

Group Boycotts A group boycott is an agreement among 

competitors to engage in some form of concerted conduct, such as 

agreeing not to do business with a targeted individual or business, or 

only on certain agreed-upon terms. 

Tying Arrangements A tying arrangement conditions the 

availability of one item (the "tying" item) upon the purchase of an

other item (the "tied" item). A tying arrangement is presumed to 

be illegal where (1) the tying and tied products are separate goods 

(rather than components of a single product) , (2) the availability of 

the tying item is cond山oned on the purchase (or rental or license of 

the tied item , as the case may be) , and (3) the business imposing 

the tie is in a pos山on to use its strength in the market for the tying 

item to harm competition in the market for the tied product. 

2. The Rule of Reason 

Section l of the Sherman Act prohibits "every contract, comhi

nation . . . or conspiracy in restraint of trade .... " Such a sweeping 

interdiction, if applied literally, would. invalidate practically every 

commercial arrangement. Accordingly, as early as 1911 the Supreme 

Court ruled that, despite the all-embracing statutory language, the 

Sherman Act reached only those trade restraints which are unreason

able. This so-called rule of reason has since been the hallmark of ju

dicial construction of the antitrust laws. Under its aegis, the anticom

petitive consequences of a challenged practice are weighed against 

the business justifications upon which it is predicated and its puta

tive procompetitive impact, and a judgment with respect to its rea

sonableness is made. 

Restramts m the supply chain A restramt in the supply 
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chain refers to any agreement involving parties along the supply 

chain (e. g. , supplier and wholesaler or supplier and retailer ) who 

are in a so-called vertical relationship. Vertical restraints generally 

range from agreements on price or sales territory to how a retai le r 

must display or market a supplie r' s produc t. 

One form of a vertical agreement is resale price maintenance, 

which is an agreement between vertical firms on e ither a price floor 

(se lling a minimum price that a retailer must charge for the suppli

er's product) or a price ce iling(setting a maximum price that a re

tailer cannot charge above). 

Exclusive Dealing A common form of exclusive dealing is 

a contract between a supplie r and retailer under which the re tailer 

agrees to exclusively carry th e supplier's product. In general, the 

federal antitrust laws view these types of agreements as competitively 

neutral or even procompetitive, although it will vary from case to 

case. Exclusive dealing is most likely to be found illegal under fed

era! and state antitrust laws where the one imposing the agreement 

has market power and uses the exclus ive dealing contrac ts in a man

ner to distort competition or by making it more diffi cult for competi

tors to gain a foothold. 

B. Section 2 of the Sherman Act-Monopolization 

In an effort to gain marke t share, businesses sometimes may 

employ forms of conduct or tac ti cs th a t go beyond competition on the 

merits , and which may harm or distort normal competi 一

tion. Sometimes such conduct may be justifi able if it is innovative 

and ac tua lly benefits consumers. However, if there is no valid justifi

cation for that conduct other than a business's desire to reduce com

petition and charge higher prices, antitrust laws operate to proh如t

precisely this type of condu ct. 

Section 2 of the Sherman Act prohibits businesses from monop

olizing, attempting to monopolize , or consp iring to monopoli ze trad e 

or commerce. Prac tically speaking, this means that businesses are 

prohibited from engaging in competitively unreasonable condu c t that 

would result in giving that business control over prices, restrict out

put, or engage in other anticompetitive conduc t in a particular mar-



ket. Note that, in contrast to Section I of the Sherman Act, Section 2 

does not require that there be two entities acting together in a joint 

fashion, although Section 2 can apply to firms acting jointly. Thus, 

even a single firm acting alone can be found to violate Section 2 of 

the Sherman Act. 

C. Anticompetitive Mergers and Acquisitions 

One of the most visible areas where antitrust law seeks to en

sure competitive markets is through the merger review process. The 

Clayton Antitrust Act proh加ts mergers and acquis山ons whose effect 

"may be substantially to lessen competition, or to tend to create a 

monopoly". This provision gives antitrust enforcers the ability to 

seek a court order preventing businesses from merging in cases 

where the merger would substantially lessen competition by crea

ting, enhancing, or facilitating the exercise of market power. 

The announcemen t of a merger can be a headline grabbing 

event, particularly in cases of large public companies or where the 

transaction has been valued at a substantial amount. Generally 

speaking, there are three kinds of mergers: (I) a merger between di

rect competitors (referred to as a horizontal merger) , (2) a merger of 

firms that operate at different levels in the supply chain (referred to 

as a vertical merger) ; and (3) a merger of firms that operate in dif

ferent industries en tirely (referred to as conglomerate mergers). Be

cause horizontal mergers generally raise the most significant compet

itive concerns, it is with these types of mergers with which antitrust 

laws are most concerned. 

To determine whether a merger may harm competi tion, the bas

ic question antitrust enforcers must answer is whether the companies 

proposing to merge have products or services that compete with one 

another(the" product market") , and, if so, where they geographical

ly compete (the" geographic market") . For example, if two compa

nies both produce a special type of running shoe designed for long 

如tance marathons and offer it for sale in stores across the country, 

and there is evidence that consumers see only those products as 

each other's alternatives ( meaning if the price of one were to in

crease consumers would likely respond by purchasing more of the 
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other) a merger of those two firms may harm competition for consum

ers. On the other hand, if one company only produced a special run

ning shoe for long distance marathons and the other only produced 

women's dress shoes, it would likely not be the case that consumers 

view these products as substitutes, and a merger between the two 

companies likely would not harm competition. The examples presen

ted here are straightforward and easy to understand ; in a real case, 

ascertaining the product and geographic markets normally requires 

extensive review of the companies'documents describing their 

products and market conditions, and interviews (formal or informal) 

with participants in the industry, as well as understanding any barri

ers to entry or long term benefits to the merger. It may also be nec

essary to consult with an economist lo determine whether there is 

empirical evidence of consumers'switching or other harms to com-

petition. 

(http:/ /www. atg. wa. gov/ antitrustguide. aspx) 

I. the Sherman Antitrust Act: the first U.S. antitrust law. Under Shearman Antitrust 

Act, every contract, combination in the form of trust or otherwise, or conspiracy, 

in restraint of trade or commerce among the several States, or with foreign nations, 

is declared to be illegal. Every person who shall make any contract or engage in 

any combination or conspiracy hereby declared to be illegal shall be deemed guilty 

of felony. 《谢尔曼反托拉斯法》 。 诞生于 1890 年，是美国历史上的第一部反

托拉斯法 。 根据该法，每一个限制各州之间和与外国的贸易往来的契约、以

托拉斯或其他形式出现的联手或勾结，都被宣布为非法；并且，每一个将要垄

断、企图垄断或与他人联手或勾结起来，以垄断任何环节达到州际或国际贸

易往来的人，都被认为犯有重罪 。

2. the Federal Trade Commission Act: Released in 1914, the Federal Trade Comm is

sion Act (FTCA) prevents unfair competition methods and unfair or deceptive acts 

that may affect business commerce. Violation of the FTCA are usually proven by 

showing bad faith, fraud, oppression, or a violation of public policy. 《联邦贸易

委员会法》，诞生千 1914 年 。 该法建立了独立的联邦贸易委员会，并授权联

邦贸易委员会制定和实施有关禁止不公平竞争和欺诈行为的规定 。
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3. the Clayton Antitrust Act: The Clayton Antitrust Act of 1914 regulates corporate 

mergers, and proh伽ts those mergers that may "lessen competition". Under Clay

ton Antitrust Act, it will substantially lessen competition to engage in price dis

crimination, price fixing, restrains of the range of business of another corporation 

and acquisition, direc tly or indirectly, of the whole or any part of the stock or oth

er share cap ital of another corporation engaged also in commerce. The Federal 

Trade Commission and the Department of Rustice are the agencies to enforce Clay-

ton Act. 《克莱顿反托拉斯法》 ，诞生千 1914 年 。 根据该法，价格歧视、强迫他人

购买指定商品、限制他人的经营范围、通过购买竞争对手的股票以实现兼并以

及某公司的董事同时兼任竞争对手的董事等的做法被视为减少竞争的做法，因

而被禁止。 该法授权联邦贸易委员会和司法部为该法的共同执行机构 。

4. the Hart-Scott-Rodino Act: Hart-Scott-Rodino Act established the federal premerg

er notification program , which provides the FTC and the Department of Justice 

with information about large mergers and acquisitions before they occur. 《哈特一

斯科特—罗迪诺法》，这个规定要求涉及大企业的合并在合并前向联邦贸易

委员会或者司法部反垄断局进行申报 。

5. price fixing: an agreement between participants on the same side in a market to 

buy or sell a product, service, or commodity only at a fixed price, or maintain the 

market conditions so that the price is maintained at a given level by controlling 

supply and demand. 价格垄断。

6. bid rigging: an agreement where , in response to a call or request for bids or ten

ders, one or more bidders agree not to submit a bid , or two or more bidders agree 

to submit bids that have been prearranged among themselves. 串通投标 。

7 . exclusive dealing: a dealing requiring a buyer to purchase all needed goods form 

one seller. 独家交易 。 指只向一个卖主购买的交易 。

8 . empirical evidence : evidence relating to or based on experience or observation. 乡圣

验证据 。

Check Your Understanding 

Answer the following questions according to the text. 

I. How many antitrust statutes are there in the U. S. and what do they deal with re

spectively? 

2. What does" rule of reason" mean? 
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3. What conducts are prohibited under Sherman Antitrust Act? 

4. What is new in the Clayton Antitrust Act? 

5. How are state antitrust laws different from federal antitrust laws? 

6 . What is a per se offense? 

7 . What agreement will be construed to be a price-fixing agreement? 

8. What is bid rigging? 

9. What effect does an exclusive dealing agreement have on the market competition? 

I 0. What makes a tying arrangement illegal ? 

Build Up Your Vocabulary 

I • Match the items in the following two columns. 

A 
B 

I . market allocation 

2 . bidding process 

3 . per se offense 

4. supply chain 

5. price floor 

6. vertical agreement 

7. price ceiling 

a. the percentage or proportion of the total available mar

ket or market segment that is being serviced by a com

pany 

b. schemes in which competitors divide markets among 

themselves 

c. agreement between firms up or down the supply chain 

from one another 

d. single stage process undertaken for selection of success

ful bidder 

e. a system of moving a product or service from supplier 

to customer 

f. automatically illegal conduct 

g. ability of a firm to alter the market price of a good or 

service 

h. government-or-group-imposed limit on how low a price 

can be charged for a product 

9. market power i. action taken together with others as planned 

10. conglomerate merger j . merger between firms that are involved in totally unre-

8. market share 

lated business activities 

k. an upper limit for the price of a good 
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II • Fill in the blanks with the word or expressions given below, changing the 

form if necessary. 

market domination 

rule of reason 

in restraint of trade 

exclusive dealing 

per se violation 

monopolization 

acquisition 

. . 
ant1compet山ve

price-fixing 

bid rigging 

1. Courts often find intent and motive relevant in predicting future consequences dur-

mg a analysis. 

2. The Clayton Act added the mergers and 

competition to the list of impermissible activities . 

that substantially reduce market 

3. occurs when bidders agree among themselves to eliminate competition in 

the procurement process, thereby denying the public a fair price . 

4. Congress passed the Sherman Antitrust Act in 1890 to combat anticompetitive 

practices, reduce by individual corporations. 

5. agreements, requiring a retailer or distributor to purchase exclusively 

from the manufacturer, make it difficult for new sellers to enter the market and 

find prospective buyers, thus depressing competition. 

6. occurs when a company or companies within a given market artificially 

set or maintain the price of goods or services at a certain level, contrary to the 

workings of the free market. 

7 . A requires no further inquiry into the practice's actual effect on the mar-

ket or the intentions of those individuals who engaged in the practice. 

8. The antitrust laws apply to virtually all industries and to every level of business, 

including manufacturing, transportation, distribution, and marketing. They pro

hibit a variety of practices 

9. Section 2 of the Sherman Antitrust Act prohibits 

lize, and conspiring to monopolize. 

I 0. Some business practices, however, at times constitute 

other times encourage competition within the market. 

, attempts to monopo-

behavior and at 
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Cloze 

Choose the proper word from the list below, and then fill in the blanks. 

market share 

combination 

competition 

price fixing 

conspiracy merger 

monopoly 
. . 

tie-m 

acquisition 

restraints of trade 

The antitrust laws apply to virtually all industries and lo every level of business, 

including manufacturing, transportation, distribution, and marketing . They prohibit a 

variety of practices that restrain trade. Examples of illegal practices are 

, corporate mergers likely to reduce the competitive vigor of particular mar

kets, and predatory acts designed to achieve or maintain monopoly power. 

Legislation designed to prevent or business practices limiting free mar-

ket . Although some 40 states ha~e adopted such legislation, the more im

portant acts are these federal laws: (1) the Sherman Antitrust Act of 1890, which out

lawed monopolies, , and business created for the sole purpose of 

restric ting competition, though it did not define these terms; (2) the Federal Trade 

Commission Act of 1914, creating the Federal Trade Commission, a federal agency 

with power to regulate interstate commerce, investigate business activities (except 

those by banks) and issue enforcement orders; (3) the Clayton Antitrust Act of 1914 

and amendments, which banned 

certa in types of holding com pany 

contrac ts, interlocking directorates , and 

The U. S. Department of Justice and bank supervisory agencies look closely at 

deposit account concentration or the an acquirer would gain from a 

Local deposit share, in a n era of nationwide banking and convenient access to non-lo

cal banks, is one of several factors the banking regulators examine when approving a 

merger application. The bank agencies a lso review mergers for their impact on finan

cial stability and ability to deliver banking services to local communities. 

Translation 

Translate the following sentences into Chinese. 

1. Every person who shall make any contrac t or engage in any combination or con

spiracy hereby declared lo be illegal shall be deemed guilty of a felony, and , on 

convic tion thereof, shall be punished by fine not exceeding $10 , 000,000 if a 

corporation, or, if any other person, $350,000 or by imprisonment not exceeding 
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three years, or by both said punishments, in the discretion of the court. 

2. Every contract, combination in form of trust or otherwise, or conspiracy, in re

straint of trade or commerce in any Territory of the United States or of the District 

of Columbia, or in restraint of trade or commerce between any such territory and 

another, or between any such Territory or Territories and any state or states or the 

Distric t of Columbia or with foreign nations, or between the District of Columbia 

and any state or states or foreign nations, is delared illegal. 

3. Any property owned under any contract or by any combination, or pursuant to any 

conspiracy (and being the subject thereof) mentioned in section 1 of this title, 

and being in the course of transportation from one State to another, or to a foreign 

country, shall be forfeited to the United States, and may be seized and condemned 

by like proceedings as those provided by law for the forfeiture, seizure, and con

demnation of property imported into the United States contrary to law . 

4. Sections 1 to 7 of this title shall not apply to conduct involving trade or commerce 

(other than import trade or import commerce) with foreign nations unless一

(1) such conduct has a direct, substantial, and reasonably foreseeable effect 一

A. on trade or commerce which is not trade or commerce with foreign nations, or 

on import trade or import commerce with foreign nations; or 

B. on export trade or export commerce with foreign nations, of a person engaged 

in such trade or commerce in the United States; and 

(2) such effect gives rise to a claim under the provisions of sections 1 to 7 of this 

title, other than this section. 

I • Introduction 

Tying Arrangement 

by Arik Johnson 

Illegal tying is one of the most common antitrust claims. Al

though the Supreme Court and the lower courts have regularly ad

dressed the merits of tying claims and much has been written about 

the basic requirements needed to establish a tying claim , tying 

claims still remain somewhat unpredictable in nature. Most of the 
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confusion stems from the nomenclature. Tying is often referred to as 

per se, or automatically, illegal. Nevertheless, tying arrangements 

may sometimes be justified or subject to rule of reason analysis. 

Simply put, a tying arrangement is an agreement by a party to 

11 sell one product but only on the cond山on that the buyer also pur

chases a different product, or at least agrees that he will not pur

chase that product from any other supplier. The product that the 

buyer is required to purchase in order to get the product the buyer 

actually wants is called the tied product. The product that the buyer 

wants to purchase is called the tying product. In the most basic 

sense, the seller has tied two products together, as if in a knot. The 

only way the buyer can get the one product is to also purchase an

other product that he or she may or may not want. 

II • Standard of Analysis 

Tying arrangements can violate a number of antitrust laws. The 

confusion surrounding tying arrangements has arisen not because 

such arrangement might violate a number of different antitrust laws, 

but because the courts use confusing language when analyzing tying 

arrangements. 

The antitrust laws are designed to protect competition. In anti

trust law, there are some arrangements or restrictions that have such 

a deleterious effect on competition that courts have ruled them per 

se or automatically illegal. What this means is that if the basic ele

men ts of the antitrust violation are established, the court will con

sider the arrangement illegal and will not examine any justifications 

or reasons as to why the arrangement might actually benefit competi

tion in some manner. Tying arrangements are often considered per se 

illegal. The basic requirements that must be met for tying to be per 

se illegal are as follows : 

1. There must be two separate products or services. 

2. There must be a sale or an agreement Lo sell one product (or 

service) on the cond山on that the buyer purchases another prod

uct or service (or the buyer agrees not to purchase the product 

or service from another supplier). 

3 . The seller must have sufficient economic power with respect to 



the tying product to appreciably restrain free competition in the 

market for the tied product. 

4. The tying arrangement must affect a "not insubstantial" amount 

of commerce. 

Courts are nearly unanimous in agreeing that these are the bas-

1c requirements of a tying claim. The problem is that even though 

the Supreme Court has called tying a per se violation, the Supreme 

Court and other courts have actually followed a standard of analysis 

known as the rule of reason. Under the rule of reason, courts will 

use a balancing test, or a " look at all the facts" approach . The 

courts will examine both the positive and negative effects of the ar

rangement to see if one outweighs the other. This type of analysis is 

not used for per se violations. The third requirement for an illegal 

tying arrangement, however, requires the courts to examine the de

gree of market power that the seller has in the various markets. This 

type of market analysis is used in the rule of reason. Thus, even 

though courts call tying arrangements per se violations, they typical

ly look at the market and balance the procompetitive and anticom

petitive effects of the arrangement before determining whether it vio

!ates the antitrust laws or not. 

m. Basic Requirements 

A. Two Separate Products 

In order to have a tying arrangement in the first place, there 

must be two products that the seller can tie together. It would seem 

easy to determine whether there are two distinct products capable of 

being tied together, but the actual analysis of the two separate prod

ucts (or services) issue has proven much more complex in practice. 

The nature of the problem is easily illustrated by examining the sale 

of a pair of shoes. °Theoretically, the seller could sell each shoe sep

arately and require the buyer of a left shoe to purchase a right shoe in 

order to get the left shoe. Do the left and right shoes constitute two 

distinct, separate products? Courts have created and utilized various 

tests to determine whether, in fact, certain products are actually two 

separate products that have been tied together by the seller. 

The Supreme Court finally created a standard for analyzing 
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whether there are two separate products, known as the "character of 

the demand" test. Under this test, the focus is not on how the two 

products are functionally related to each other (i. e. , shoes go to

gether) but on the character of demand by consumers for the two 

products. That is, would consumers typically demand that the two 

products be sold together or separately? 

Some courts, prior to the character of the demand test, esse~

tially asked if the products (or services) are generally sold together 

or whether they are generally sold separately. These courts also 

asked whether there is a separate charge for the products. Other 

courts often consider whether a packaging of the items or a combi

ning of the products leads to efficiencies or improved quality of the 

products. These courts still consider these issues and many courts 

now apply the character of the demand test to determine if there are 

two separate products that can be tied together. 

We should note that in the distribution/franchise situation, the 

separate product requirement becomes much more involved. While 

this discussion only focuses on tying generally, we think you should 

know that tying in the franchise situation raises another set of prob

lems. 

B. Coercion or Conditioning 

The second element typically required for a per se tying viola

tion is the existence of a tie. That is, the plaintiff in a tying case 

will try to establish that his purchase of a good was conditioned upon 

the purchase of another good. This requirement is referred to in 

many different ways. Some courts try to determine if there was a 

cond山oning of the purchase of one product on the purchase of an

other product. Many courts refer to this requirement as the require

ment of coercion. These courts reason that for an unlawful tying ar

rangement to exist, the plaintiff must t;stablish some level of forcing 

or leverage exerted by the seller upon the buyers that amounts to co

ercion. In essence, the tying arrangement is not illegal unless the 

buyer is forced to purchase the one product in order to get the other 

product. 

Courts have struggled with the terminology to apply to this re-



quirement and the level of proof required to establish coercion or 

conditioning . Nevertheless , there are a fe w basic principles that 

arise from cases considering this requirement. For example , when 

there is an express cond山on that the buyer must purchase an addi 一

tional product to ge t the product it wants , the existence of condi

ti onin g or coercion is fairly easy to establi sh . Likewise , when there 

is no express cond山on of any kind, such as when the buyer is free 

to purc hase e ither product separately , the arra ngement poses no 

problem. The complex cases do not in volve express conditions or 

the lac k of express conditions, but fa ll somewhere in be tween. The 

courts often struggle with the level of conditioning or coercion re

quired in these cases and the result will depend upon the facts in 

each individual case. 

C. Market Power 

Arguably the most analyzed requirement for a per se tying viola

tion is the requirement of market power. In the tying contex t , the 

selle r must have suffic ient economic power in the tying market to le

verage into the market for the ti ed product. That is , the se lle r has 

to have such power in the market for the tying prod uct that it can 

force the buyer to purchase the tied produ ct. The requirement of 

market power is cru cial to a per se violation. Once again , however, 

the requirement proves to be extremely complex. Various courts , 

including the Supreme Court , have struggled to determine exactly 

what type of market power must be shown . 

The courts have concluded tha t a showing of market power in 

the tying market does not require a showing of monopol y power in 

tha t market. Rather , the test seems to be that the sell er must have 

"suffic ient economic power " in the tyi ng market ( the product or 

service that the buyer ac tually wants) to be able to impose a re

stra int in the ti ed product mark et ( the produ ct that the buyer pre

sumably does not really want ) . In one case , the Supreme Court ex

amined detailed data about market share condi tions-like a typical 

rule of reason analys is—and concluded tha t a 30 percent share of 

the re levant market was not enough power for the seller to be in

vo lved in an a utomatically illegal tying arrangement. 
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Other aspects of products or services may lead the courts to 

consider that sufficient market power exists for a per se tying viola

tion. For example, unique products, such as real estate, are often 

considered to confer a unique advantage upon their owner. For some 

courts, such products are unique enough to confer market power on 

the seller. 

The real point to bear in mind is that the issue of whether the 

seller has sufficient market power to impose a tying arrangement 

makes the courts'analysis of per se tying arrangements different from 

other per se violations where the courts will not go into complex de

tails about market shares and market power. These kinds of inquir

ies are used under the rule of reason analysis . We need to remem

her, however, that even though tying might be automatically ille

gal, the courts are likely to look at all the facts of the situation, in

eluding market power, before determining whether such arrange

ments are illegal. 

D. Effect on "Not Insubstantial" Amount of Commerce 

The fourth requirement for a per se tying violation is a showing 

that a "not insubstantial" amount of commerce in the tied product 

market be affected by the tying arrangements. Although the courts 

could have stated this in a different way, by requiring a showing 

that a substantial amount of commerce be affected, they have relied 

on this language. 

Thus, tying arrangements are unreasonable when a "not insub

stantial" amount of interstate commerce is affected . This has been 

clarified so that "substantial" means substantial enough in terms of 

dollar-volume so as not to be merely de minimis . 

When the courts have limited their analysis to whether a "not 

insubstantial" amount of commerce was affected, the analysis has 

proven relatively easy, even if somewhat anomalous results have 

been reached by different courts. Courts have relied on absolute 

dollar amounts in determining whether the requisite amount of com

merce has been affected . The dollar amount has varied from case to 

case. Determining what dollar amounts affect a "not insubstantial" 

amount of interstate commerce is largely a factual question for the 



CO LITIS . 

Much like the marke t power requirement, the courts have 

seemingly made the effect on commerce requirement much haTder 

than it should be. In one case, the Supreme Court appearnd to add 

another element to th e effec t on commerce in stating that the re 

"must be a substan tial potential for impact on competition " before a 

tying arrangement will be considered automatically illegal. This ad

ditional element would require more detailed proof that th e tying ar

rangement affects competition generally. Some courts have followed 

伽s reasoning and require a separate showing of an impact on com

petition while other courts have concluded only that a showing that a 

" not insubstantial " effect on commerce is required. 

E. Economic Interest 

Even thou gh most courts agree on the basic elements needed to 

establish an illegal tying arrangement, there are a few courts that re

quire a showin g that the seller has an economic interest in the sale 

of the tied product—the product th e bu yer presumably does not 

want to purchase . This requirement has arisen to deal with situa

tions where th e seller of the tying product requires the bu yer to pur

chase a produc t that th e seller has no finan cial interest in. 

In this si tuation , the element of leveraging or forcing is there , 

but it does not help th e seller ex pand its power in one market into 

another marke t. By requiring th e buyer to purchase a product from 

a third paTty in order to get the seller's product, the seller does use 

leverage, but not to its advantage since it does not rece ive any eco

nomic value from the purchase of a produc t from a third party. Be

cause a few courts require a showing of the seller's economic interest 

in th e tied product, bu yers trying to claim that the seller illegally 

tied two products togeth e r must be aware of this additional require

ment. 

IV . The Kodak Case 

No disc ussion of tying would be comple te without mentioning 

the case of Eastman Kodak Company v. Image Technical Services, 

Inc . Although this case dealt with numerous aspec ts of tyi ng law, 

th e case focused on the requiremen t of market power in th e tying 
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ma rket. 

Kodak manufactures and sells photocopiers and micrographic 

equipment and also sells replacement parts and service for its equip

ment. Independent service organizations ( ISOs) also provide serv

ice for Kodak equipment, typicall y at a lower price than that offered 

by Kodak . Customers of Kodak equipment could buy the replace

ment parts themselves and hire the ISOs to service the machines or 

they could hire the ISOs to provide both the replacement parts and 

the service. Or, customers could use Kodak to obtain the replace

me nt parts and service. 

Kodak eventually instituted a policy of selling the replacement 

parts only to those buyers of Kodak equipment who purchased Ko

dak services to repair their machines. Kodak tried to limit the ac 

cess the ISOs had to replacement parts for Kodak machines. This 

effectively limited the ab山ty of the ISOs to repair Kodak machines 

for their customers . A number of ISOs finally filed suit, claiming 

that Kodak unlawfully tied the sale of service for Kodak machines to 

the sale of parts. Thus, the tying arrangement was allegedly be

tween Kodak 's repair service and its parts. 

In Kodak, the issue was whether Kodak had sufficient econom

ic power in the tying product market ( for Kodak parts) to apprecia

bly restrain com petition in the tied product market ( Kodak serv

ice). Kodak claimed that while it might have a monopoly share of 

the parts market, it could not actually exercise market power be

cause there was competition in the equipment market, the primary 

market. Thus, Kodak argued that its lack of market power in the 

primary equipment market precluded a finding that it had power in a 

derivative aftermarket, i. e. , th e market for services for th at 

equipment. The Court rejected this presumption, finding no basic 

economic reality which dic tates that competition in the equipment 

market cannot coex ist with market power in the derivative aftermar

ke t. 

Instead , the Court adopted the reasoning of the ISOs , that 

there were s ignificant information and switching costs that would af

fect the behav ior of consumers seek ing to purchase e ither equipment 



or services. For example, there is an information cost that purchas

ers must understand when they purchase the equipment. In order 

for consumers to fully consider their servicing needs, they must be 

able to engage in "lifecycle" pricing, or pric ing that takes into ac

coun t not only the initial cost of the equipment, but also the costs of 

services needed after the purchase. Likewise, switching costs also 

affect the market. Consumers who have already purchased one type 

of equipment are more likely to accept an increase in price for the 

servicing of that equipment before they will switch to another piece 

of equipment. Under Kodak, then, market imperfections—or 

"market realities" as the Su pre me Court called them—can provide 

the necessary economic power in the tying market required for a per 

se tying violation. 

V. Defenses 

Another way in which the per se rule for tying arrangements is 

not really a true per se rule is that there are defenses to tying ar

rangements. Under a true per se rule, once the required elements of 

the offense have been established, the conduct automatically vio

lates the an titru st laws. With a true per se rule, the defendant can

not attempt to justify hi s conduct on any grounds . Tying law, how

ever, recognizes a few-albeit very limited—defenses to an other

wise illegal tying arrangement. 

Of the two recognized defenses to a per se tying violation, "the 

more common is the business justification defense, also sometimes 

called the business necessity defense. In cases involving the business 

justification defense, the court may find ample evidence of an illegal 

tying arrangement. Courts that recognize the business necessity de

fense, however , may rule that there are sound business interests 

which 」 ustify the otherwise illegal tie. A common illustration used to 

explain this principle is a one-legged man. As one court put it, it 

does not seem reasonable that a seller would have to sell only one shoe 

(out of a pair) to a one-legged man. Rather, the sound business inter

ests of the seller practically require that the shoes be sold as a pair. 

Another defense to a per se tying violation is known as the 

fledgling industry defense. The 仆edgling industry defense arises 
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when there is a new industry and where to require separate sales of 

products or services would simply destroy the company and/ or the 

new industry. In this circumstance, the courts may allow the seller 

to engage in othenvise unlawful tying in order to protect the fledgling 

industry. This defense is very difficult to establish and is very Jim止

ed. Companies need to show that they could not achieve the same 

result as the illegal Lying arrangement through less intrusive means 

and also must demonstrate that the tying arrangement was reasonable 

throughout the entire period of the tying arrangement. If a company 

in a fledgling industry engages in a tying arrangement long past the 

time needed to protect the industry or company, that time period 

will not be protected by the fledgling industry defense . 

(http :I / www. aurorawdc. com/ arj_cics_tying_arrangements. htm ) 

balancing test: any judicial test in which the jurists weigh the importance of multiple 

factors in a legal case. 平衡检验 。

E
-

Check Your Understanding 

Mark the following statements with T for true or F for false according to what 

you have read from Text B. 

() 1. A tying arrangement is an agreement by a party to sell two different prod

ucts together. 

() 2. For a tying arrangement to be per se illegal, it must, among others, affect 

a "not insubstantial" amount of commerce . 

) 3. Market power is a factor the courts consider in determining whether a tying 

violates the antitrust laws or not. 

() 4. To determine whether two products are separate from each other, the focus 

is on how the two products are functionally related to each other. 

()5. To prove the existence of an unlawful tying arrangement, the buyer must 

establish that it is forced to purchase the one product in order to get the 

other product. 

() 6. A showing of market power in the tying market requires a showing of mo
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nopoly power in that market. 

() 7. The courts will not take into consideration the market power and oth·er facts 

of the situation before determining whether a tying arrangement is illegal if 

the tying is automatically illegal. 

() 8. Tying arrangements are unreasonable when a" not insubstantial" amount of 

interstate commerce is affected. 

() 9. Once the required elements of the offense have been established, the con

duct automatically violates the antitrust \aws. 

() 10. The fledgling industry defense is widely used in per se tying violations. 

Build Up Your Vocabulary 

I • Give the corresponding translation of each of following terms. 

English Chinese 

tymg arrangement 

市场的不完善

per se violation 

搭售安排

"not 1nsubstanl1al" effect 

合理原则

pnce discrimination 

需求特征

horizontal merger 

被搭售品

predatory pricing 

II . Put the following terms into Chinese. Some of them are not present in the 

text. 

acq uisition 

unfair trade prac tices 

competition-excluding power 

best allocation of resources 
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price cartel 

deleterious effec t 

transact10n 

potential competiti ve threat 

exclusionary agreement 

pattern of conduct 

Translation 

Translate the following sentences into English. 

1. 根据 2003 年 1 1 月 1 日施行的《制止垄断行为暂行规定》，经营者之间不得通

过协议、决议或者协调等串通方式实行下列价格垄断 ：

( l) 统一确定、维持或者变更价格；

(2) 通过限制产量或者供应量 ，操纵价格 ；

(3) 在招投标或者拍卖活动中操纵价格 ；

(4) 其他操纵价格的行为 。

2. 经营某一市场调节价商品或服务的具体价格，在社会平均成本或者同一地

区、同一时间、同一档次、同类商品的一般价格（ 一般差价率、一般利润率）水

平基础上，超过合理幅度，获取非法利润的，属于牟取暴利行为 。

3 经营者不得凭借市场支配地位，以排挤、损害竞争对手为目的，以低于成本的

价格倾销；或者采取回扣 、补贴、赠送等手段变相降价，使商品实际售价低千

商品自身成本 。

4. 经营者不得凭借市场支配地位，在向经销商提供商品时强制限定其转售价

格；也不得在提供相同商品或者服务时，对条件相同的交易对象在交易价格

上实行差别对待 。
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Eastman Kodak Company, Petitioner v. 

Image Technical Services, Inc. , et al 

Supreme Court of The United States 

504 u. s. 451 (1992 ) 

Justice Blackmon delivered the opinion of the Court. 

This is yet another case that concerns the standard for summary 

judgment in an antitrust controversy. The principal issue here is 

whether a defendant's lac k of market power in the primary equip

ment market precludes — as a matter of law — the possibility of 



market power in derivative aftermarkets. 

Petitioner Eastman Kodak Company manufactures and sells 

photocopiers and micrographic equipment. Kodak also sells service 

and replacement parts for its equipment. Respondents are 18 inde

pendent service organizations (ISOs) that in the early 1980s began 

servicing Kodak copying and micrographic equipment. Kodak sub

sequently adopted policies to limit the availability of parts to ISOs 

and to make it more difficult for ISOs to compete with Kodak in 

servicing Kodak equipment. 

Respondents instituted this action in the United States District 

Court for the Northern District of California alleging that Kodak's 

policies were unlawful under both§ §1 and 2 of the Sherman Act, 

15 U.S. C. §§I and 2. After discovery, the District Court gran

ted summary judgment for Kodak. The Court of Appeals for the 

Ninth Circuit reversed. The appellate court found that respondents 

had presented sufficient evidence to raise a genuine issue concern

ing Kodak's market power in the service and parts markets. It re

jected Kodak's contention that lack of market power in service and 

parts must be assumed when such powe·r is absent in the equipment 

market. Because of the importance of the issue, we granted certio-

ran . 

In 1987 , the ISOs filed the present action in the District 

Court, alleging, inter alia, that Kodak had unlawfully tied the sale 

of service for Kodak machines to the sale of parts, in violation of§ 

I of the Sherman Act, and had unlawfully monopolized and attemp

ted to monopolize the sale of service for Kodak machines, in viola

tion of§2 of that Act. 

As to the§1 claim , the court found that respondents had 

provided no evidence of a tying arrangement between Kodak equip

ment and service or parts. See App . to Pet. for Cert. 32B 33B. 

The court, however, did not address respondents'§1 claim that is 

at issue here. Respondents allege a tying arrangement not between 

Kodak equipment and service, but between Kodak parts and serv

ice. As to the§2 claim, the District Court concluded that al-
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though Kodak had a "natural monopoly over the market for parts it 

sells under its name" , a unilateral refusal to sell those parts to ISOs 

did not violate§2. 

The Court of Appeals for the Ninth Circuit, by a divided vote, 

reversed.903 F. 2d 612 (1990). With respect to the§lclaim, 

the court first found that whether service and parts were distinct 

markets and whether a tying arrangement existed between them were 

如puted issues of fact. Id. , at 615-616. Having found that a tying 

arrangement might exist, the Court of Appeals considered a question 

not decided by the District Court: was there "an issue of material 

fact as to whether Kodak has sufficient economic power in the tying 

product market [ parts J to restrain competition appreciably in the 

tied product market [ service J ". Id. , at 616. The court agreed 

with Kodak that competition in the equipment market might prevent 

Kodak from possessing power in the parts market, but refused to up

hold the District Court's grant of summary judgment "on this theo

retical basis" because " market imperfections can keep economic 

theories about how consumers will act from mirroring reality". Id. , 

at 617. Noting that the District Court had not considered the market 

power issue, and that the record was not fully developed through 

discovery, the court declined to require respondents to conduct mar

ket analysis or to pinpoint specific imperfections in order to with

stand summary judgment. "It is enough that respondents have pres

ented evidence of actual events from which a reasonable trier of fact 

could conclude that . . . competition in the [ equipment J market 

does not, in reality, curb Kodak's power in the parts market". 

Ibid . 

The court then considered the three business justifications Ko

dak proffered for its restrictive parts policy: (1) to guard against 

inadequate service, (2) to lower inventory costs, and (3) to pre

vent ISOs from free riding on Kodak's investment in the copier and 

micrographic industry. The court concluded that the trier of fact 

might find the product quality and inventory reasons to be pretextual 

and that there was a less restrictive alternative for achieving Kodak's 

quality related goals. Id . , at 618-6 I 9 . The court also found 



Kodak's third justification, preventing 1S0s from profiting on 

Kodak's investments in the equipment markets, legally insufficient. 

Id., at 619. 

II 

A tying arrangement is " an agreement by a party to sell one 

product but only on the condition that the buyer also purchases a 

different (or tied) product, or at least agrees that he will not pur

chase that product from any other supplier". Northern Pa啡CR.

Co. v. United States, 356 U. S. l , 5-6 (1958). Such an arrange

ment·violates§l of the Sherman Act if the seller has "appreciable 

economic power" in the tying product market and if the arrangement 

affects a substantial volume of commerce in the tied market. Fortner 

Enterprises, Inc. v. United States Steel Corp. , 394 U. S. 495, 503 

(l 969). 

For the respondents to defeat a motion for summary judgment 

on their claim of a tying arrangement, a reasonable trier of fact must 

be able to find, first, that service and parts are two distinct prod

ucts, and , second, that Kodak has tied the sale of the two prod

ucts . 

For service and parts to be considered two distinct products, 

there must be sufficient consumer demand so that it is efficient for a 

firm to provide service separately from parts. Jefferson Parish Hospi

tal Dist. No. 2 v. Hyde, 466 U. S. 2, 21 -22 (1984). Evidence in 

the record indicates that service and parts have been sold separately 

in the past and still are sold separately to self service equipment 

owners. Indeed, the development of the entire high technology serv

ice industry is evidence of the efficiency of a separate market for 

service. 

Kodak insists that because there is no demand for parts sepa

rate from service, there cannot be separate marke ts for service and 

parts. Brief for Petitioner 15, n. 3. By that logic, we would be 

forced to conclude that there can never be separate markets, for ex

ample, for cameras and film, computers and software, or aulomo

biles and tires. That is an assumption we are unwilling to make. 

"We have often found arrangements involving fun ctionally linked 
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products at least one of which is useless without the other to be pro

h伽ted tying devices". J efferson Parish , 466 U.S., at 19, n . 30. 

Kodak's assertion also appears lo be incorrect as a factual mat

Ler. At least some consumers would purchase service without parts, 

because some servi ce does not require parts, and some consumers, 

those who self service for example, would purchase parts without 

service . Enough doubt is cast on Kodak's claim of a unified market 

that it should be resolved by the trie r of fact. 

Finally, respondents have presented sufficient evidence of a tie 

between service and parts. The record indicates that Kodak would 

sell parts to third parties only if they agreed not to buy service from 

ISOs . 

Having found sufficient evidence of a tying arrangement, we 

consider the other necessary feature of an illegal tying arrangement: 

appreciable economic power in the tying market. Market power is 

the power "to force a purchaser to do something that he would not 

do in a competitive market" . J efferson Parish , 466 U. S. , at 14 . It 

has been defined as " the ability of a single seller to raise price and 

restri ct output". Fortner I几c., 394 U.S. , at 503; United States v. 

E. I. du Pont de Nemours & Co. , 351 U.S. 377 , 391 (1956) . 

The ex istence of such power ordinarily is inferred from the seller's 

possession of a predominant share of the market. Jefferson Par呻，

466 U. S. , al 17; United States v. Grinnell Corp. , 384 U. S. 563, 

571 ( 1966 ); Times P比ayune Publishing Co. v. United States, 345 

U.S . 594, 611-613 ( 1953 ). 

1 

Respondents contend that Kodak has more than suffic ient pow

er in th e parts market to force unwanted purchases of the tied mar

ke t , serv ice. Respondents provide ev idence that certain parts are 

available exclusively through Kodak. Respondents also assert that 

Kodak has control over the availability of parts it does not manufac

ture. According to respondents'evidence, Kodak has prohibited in

dependent manufac turers from selling Kodak parts to ISOs, pres

sured Koda k eq uipme nt owners and independent parts distributors to 

deny ISOs the purchase of Kodak parts, and taken steps to restrict 



the availability of used machines . 沪 ． －、血玉吵

Respondents also allege that Kodak's control over the parts 

market has excluded service competition, boosted service prices, 

and forced unwilling consumption of Kodak service. Respondents 

offer evidence that consumers have switched to Kodak service even 

though they preferred ISO service, that Kodak service was of higher 

price and lower quality than the preferred ISO service, and that 

ISOs were driven out of business by Kodak's policies. Under our 

prior precedents, this evidence would be sufficient to entitle re

spondents to a trial on their claim of market power. 

2 

Kodak counters that even if it concedes monopoly share of the 

relevant parts market, it cannot actually exercise the necessary mar

ket power for a Sherman Act violation. This is so, according to Ko

dak, because competition exists in the equipment market. Kodak 

argues that it could not have the ability to raise prices of service and 

parts above the level that would be charged in a com petitive market 

because any increase in profits from a higher price in the aftermar

kets at least would be offset by a corresponding loss in profits from 

lower equipment sales as consumers began purchasing equipment 

with more attractive service costs. 

Kodak does not present any actual data on the equipment, 

service, or parts markets. Instead, it urges the adoption of a sub

stantive legal rule that "equipment competition precludes any find

ing of monopoly power in derivative aftermarkets". Brief for Peti

tioner 33. Kodak argues that such a rule would sati sfy its burden as 

the moving party of showing " that there is no genuine issue as to 

any material fact" on the market power issue. See Fed. Rule Civ. 

Proc. 56( c). 

Legal presumptions that rest on formali stic distinc tions rather 

than actual market realities are generally disfavored in antitrust law. 

This Court has preferred to resolve antitrust claims on a case by case 

basis, focusing on the "particular facts disclosed by the record". 

Maple Flooring Mfrs. Assn. v. United States, 268 U. S. 563, 579 

(1925) ; du Pont, 351 U. S. , at 395, n. 22; Continental T. V. , 

i 飞
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Inc. v. GTE Sylvania Inc. , 433 U. S. 36, 70 (1977) (White, 

J. , concurring in judgment) . In determining the existence of mar

ket power, and specifically the "responsiveness of the sales of one 

product to pnce changes of the other , du Pont, 351 U. S. , at 

400; see also id. , at 394-395, and 400-401, this Court has exam

ined closely the economic reality of the market at issue. 

The extent to which one market prevents exploitation of another 

market depends on the extent to which consumers will change their 

consumption of one product in response to a price change in anoth

er, i. e. , the " cross elasticity of demand. " See du Pont, 35 l U. 

S. , at 400; P. Areeda & L. Kaplow, Antitrust Analysis 342 (c) 

(4th ed. 1988). Kodak's proposed rule rests on a factual assump

tion about the cross elasticity of demand in the equipment and after

markets: "If Kodak raised its parts or service prices above competi

tive levels, potential customers would simply stop buying Kodak 

equipment. Perhaps Kodak would be able to increase short term 

profits through such a strategy, but at a devastating cost to its long 

term interests" . Brief for Petitioner 12. Kodak argues that the Court 

should accept, as a matter of law, this "basic economic reality" , 

id. , at 24, that competition in the equipment market necessarily 

prevents market power in the aftermarkets. 

Even if Kodak could not raise the price of service and parts 

one cent without losing equipment sales, that fact would not dis

prove market power in the aftermarkets . The sales of even a monop

olist are reduced when it sells goods at a monopoly price, but the 

higher price more than compensates for the loss in sales. Areeda & 

Ka plow, at 112 and 340 (a) . Kodak's claim that charging more for 

service and parts would be "a short run game" , Brief for Petitioner 

26, is based on the false dichotomy that there are only two prices 

that can be charged —a competitive price or a ruinous one. But 

there could easily be a middle, optimum price at which the in

creased revenues from the higher priced sales of service and parts 

would more than compensate for the lower revenues from lost equ平

ment sales . The fact that the equipment market imposes a restraint 

on prices in the aftermarkets by no means disproves the existence of 



power in those markets. See Areeda & Kaplow, at 340 (b) ("The 

existence of significant substitution in the event of户rther price in

creases or even at the current price does not tell us whether the de

fendant already exercises significant market power") (emphasis in 

original). Thus, contrary to Kodak's assertion, there is no immuta

hie physical law - no "basic economic reality" — insisting that 

competition in the equipment market cannot coexist with market 

power in the aftermarkets. 

We next consider the more narrowly drawn question: Does 

Kodak's theory describe actual market behavior so accurately that 

respondents'assertion of Kodak market power in the aftermarkets, if 

not impossible, is at least unreasonable? Cf. Matsushita, supra . 

To review Kodak's theory, it contends that higher service 

prices will lead to a disastrous drop in equipment sales. Presuma

bly, the theory's corollary is to the effect that low service prices lead 

to a dramatic increase in equipment sales. According to the theory, 

one would have expected Kodak to take advantage of lower priced 

ISO service as an opportunity to expand equipment sales. Instead, 

Kodak adopted a restric tive sales policy consciously designed to 

eliminate the lower priced ISO service, an act that would be expec

ted to devastate either Kodak's equipment sales or Kodak's faith in 

its theory. Yet, according to the record, it has done neither. Serv

ice prices have risen for Kodak customers, but there is no evidence 

or assertion that Kodak equipment sales have dropped. 

Kodak and the United States attempt to reconcile Kodak's theo

ry with the contrary actual results by describing a "marketing strate

gy of spreading over time the total cost to the buyer of Kodak equip

ment" . Brief for United States as Amicus Curiae 18; see also Brief 

for Petitioner 18. In other words, Kodak could charge subcompeti

tive prices for equipment and make up the difference with supra

competitive prices for service, resulting in an overall competitive 

price. This pricing strategy would provide an explanation for the 

theory's descriptive failings — if Kodak in fact had adopted it. But 

Kodak never has asserted that it prices its equipment or parts sub

competitively and recoups its profits through service. Instead, it 
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claims that it prices its equipment comparably to its competitors, 

and intends that both its equipment sales and service di visions be 

profitable. See App . 159-161 , 170 , 178,188 . Moreover , 如s hy

pothetical pricing strategy is inconsistent with Kodak's policy toward 

its self servi ce customers . Jf Kodak were underpricing its equip

ment, hoping to lock in customers and recover its losses in the serv

ice market, it could not afford to sell customers parts without serv

ice. Jn sum , Kodak 's theory does not explain the actual market be

havior revealed in the record. 

Respondents offer a forceful reason why Kodak's theory, al

th ough perhaps. intuitively appealing, may not accurately explain the 

behavior of the primary and derivative markets for complex durable 

goods : the ex istence of significant information and switching costs. 

These costs could create a less responsive connection between serv

ice and parts prices and equipment sales. 

For the service market pri ce to affect equipment demand, con

sumers must inform themselves of the total cost of the "package" — 
equipment , service and parts —at the time of purchase; that is, 

consumers must engage in accurate lifecycle pricing. Lifecycle pri

c ing of complex , durable equipme nt is difficult and costly. In order 

to arrive at an accurate price, a consumer must acquire a substan

tial amount of raw data and undertake sophisticated analysis. The 

necessary information would include data on price, quality , and 

avai lability of products needed to operate, upgrade, or enhance the 

initial equipment, as well as servi ce and repair costs, including es

ti mates of breakdown freq uency, nature of repairs, price of service 

and parts, length of " downtime" and losses incurred from down

time. 

Moreover, even if consumers were capable of acquiring and 

processing the complex body of information, they may choose not to 

do so . Acquiring the information is ex pensive . H the costs of serv

ice are small relative to the eq uipment price, ·or if consumers are 

more concerned about equipmen t capabilities than service costs, 

they may not find it cost effic ient to compile the information. Simi

lady, some consumers , such as the Federal Government, have pur-



chasing systems that make it difficult to consider the complete cost 

of the " package" at the time of purchase. State and local govern

ments often treat service as an operating expense and equipment as 

a capital expense , delegating each to a different department. These 

governmental entities do not lifecycle price, but rather choose the 

lowest price in each market. See Brief for National Assoc iation of 

State Purchasing Officials et al. , as Amici Curiae ; Brief for State of 

Ohio et al. , as Amici Curiae ; App . 429-430. 

As Kodak notes , there likely will be some large volume , so

phi sticated purchasers who will undertake the comparative studies 

and insist, in return for their patronage , tha t Kodak charge them 

competitive lifecycle prices. Kodak contends that these knowledgea

ble customers will hold down the pac kage price for all other custom

ers. Brief for Pe titioner 23, n. 9. There are reasons , however, to 

doubt that sophisticated purchasers will ensure that competitive 

prices are charged to unsophisticated purchasers , too. As an initial 

matte r , if the number of sophisticated customers is relati vely small , 

the amount of profits to be gained by supracompetiti ve pric ing in the 

service market could make it profitable to let the knowledgeable 

consumers take their business elsewhere. More importantl y, if a 

company is able to price di scriminate between sophisti cated and un

sophisticated consumers , th e sophisti cated will be unable to prevent 

the exploita tion of the uninformed. A seller could eas ily price dis

criminate by varying the equipment/ parts/ service package, develo

ping different warranties, or offering price di scounts on different 

components. 

Given the potentially high cost of information and the poss伽li

ty a sell er may be able to price discriminate be tween knowledgeable 

and unsophisti cated consumers , it makes little sense to assume , in 

the absence of any evidentiary support , that equipment purchasing 

decisions are based on an accurate assessment of the total cost of 

equipment , service , and parts over the life time of the machine. 

Indeed, respondents have presented evidence that Kodak prac

tices price disc rimination by selling parts to c ustomers who service 

如ir own equipment , but refu sing to sell parts to customers who 

• pa如nage
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hire third party service companies . Companies that have their own 

service staff are likely to be high volume users, the same companies 

for whom it is most likely to be economically worthwhile to acquire 

the complex information needed for comparative lifecycle pricing. 

A second factor undermining Kodak's claim that supracompeti

tive prices in the service market lead to ruinous losses in equipment 

sales is the cost to current owners of switching to a different prod

uct. See Areeda & Turner, at 519 a. If the cost of switching is 

high, consumers who already have purchased the equipment, and 

are thus "locked in" , will tolerate some level of service price in

creases before changing equipment brands . Under this scenario, a 

seller profitably could maintain supracompetitive prices in the after

market if the switching costs were high relative to the increase in 

service prices, and the number of locked in customers were high 

relative to the number of new purchasers. 

Moreover, if th e seller can price discr_iminate between its 

locked in customers and potential new customers, this strategy is 

even more likely to prove profitable. The seller could simply charge 

new customers below marginal cost on the equipment and recoup the 

charges in serv ice, or offer packages with life time warranties or 

long term service agreements that are not available to locked-in cus

tomers. 

Respondents have offered evidence that the heavy initial outlay 

for Kodak equipment, combined with the required support material 

that works only with Kodak equipment, makes switching costs very 

high for existing Kodak customers. And Kodak's own evidence con

firms that it varies the package price of equipment/parts/ service for 

different customers . 

In sum, there is a question of fact whether informat10n costs 

and switching costs foil the simple assumption that the equipment 

and service markets act as pure complements to one another. 

We conclude, then, that Kodak has failed to demonstrate that 

respondents'inference of market power in the service and parts mar

kets is unreasonable, and that, consequently, Kodak is entitled to 

summary 」udgment. It is clearly reasonable to infer that Kodak h~s 



market power to raise prices and drive out competition in the after

markets, since respondents offer direct evidence that Kodak did so. 

It is also plausible, as discussed above, to infer that Kodak chose to I 丛

gain immediate profits by exerting that market power where locked 庄

in customers, high information costs, and discriminatory pricing 

limited and perhaps eliminated any long term loss. Viewing the evi

dence in the light most favorable to respondents, their allegations of 

market power make . . . economic sense . Cf. Matsushita 475 

U.S . , at 587 . 

For the foregoing reasons, we hold that Kodak has not met the 

requirements of Fed. Rule Civ. Proc. 56 (c). We therefore affirm 

the denial of summary judgment on respondents'§1 claim. 

m 
In the end, of course, Kodak's arguments may prove to be cor

rect. It may be that its parts, service, and equipment are com po

nents of one unified market, or that the equipment market does dis

cipline the aftermarkets so that all three are priced competitively 

overall, or that any anticompetitive effec ts of Kodak's behavior are 

outweighed by its competitive effects . But we cannot reach these 

conclusions as a matter of law on a record this sparse. Accordingly, 

the judgment of the Court of Appeals denying summary judgment is 

affirmed. 

It is so ordered. 

cross e lasticity of demand: In economics, cross elasticity of demand measures the re

sponsiveness of the demand for a good to a change in the price of another good. 需求

交叉弹性 。 它表示一种商品的需求量变动对另一种商品价格变动的反应程度 。

一千l
I . Read the case and answer the following questions. 

1. Why were customers forced to switch to Kodak services even though they preferred 

ISO service? 

2. How did Kodak violate§1 of the Sherman Act? 
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3. What is the reason for the District Court to rule that Kodak did not violate§2 of 

the Sherman Act? What is the ruling of the Court of Appeals on that issue ? 

4. When are service and parts considered two distinct products? 

5. How do you understand" cross elasticity of demand" ? 

II . Brief the case and present the case brief to the class. 

·392· 



Appendix I : Tapescripts 

Unit One Legal Systems 

Warm-up Exercises : Listening Practice 

I . Spot dictation. Listen to the passage carefully and fill in the blanks with the 

words you bear. 

The difference between the common law and civil law systems 

In England, the legal system is based on common law. Over the centuries, Eng

lish judges have unified and developed laws using a system of precedent and estab

lished prac ti ce. By contrast, in the rest of Europe, civil law forms the bases for most 

legal systems. Civil systems generally feature a code setting out basic rights and du

ties and in some cases, can be traced right back to Roman law . In 2004, the unrelia

ble evidence set out to explore the differences between the two systems . Here's the 

presenter Clive Anderson, introducing his panel of experts. 

(Anderson) To discuss laws, common and uncommon, civil and uncivil, I'm 

joined by a Congressman Simon, one of the English judges in European Court of Jus

tice. Hue Massa is a barrister specialized in EU competition law, public and private 

international law. He's appeared in cases involving European Commission. Prof. Bes

sel Maxis, who has joined in our program before, is a leading expert on comparative 

law. Prof. John Bell is another distinguished academic expert, currently professor of 

Lord Canterbury College of Cambridge. Welcome a distinguished panel. Prof. Maxis, 

an ordinary person, maybe an ordinary litigant, to recognize the differences of the 

court on historical bases of civil law or common law. 

(Maxis) I would put it in this way. Our concept of the law, the people who tell 

us what the law is in the continental European systems are the academics of the uni

vers it ies and in the common law systems are the practitioners and the judges. That's 

very important difference. Because academics go for system, logic, structure and the

ory and therefore tend to be system-builders wh ile our lawyers are practitioners. They 
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look for the problems and they try to find the right remedies. So they are problem

so lvers . 

(Anderson) What are the differences between the ways a town or city might de

velop England using old rules and gradually building up one supposed to be a new 

town which is laid up on a great pattern? 

(Maxis) Yes, I think it is true to say that our system has developed without the 

kind of structure that the European systems have from the beginning largely for the 

reasons you said they inherit from Roman law. But these differences are being a tenu

ated practice, and gradually, I think, will all move together. Let's give a take. We 

are adapting to their ideas and they are taking many of ours. 

D . Listen to the passage again and decide whether the following statements are 

True or False according to what you hear. 

Unit Two Constitutional Law 

Warm-up Exercises : Listening Practice 

I • Listen to the passage carefully and decide whether the following statements 

are True or False according to what you hear. 

Rosa Parks—mother of civil rights 

(VOICE ONE) I'm Pat Bodnar. 

(VOICE TWO) And I'm Steve Ember. Today, we tell about Rosa Parks, who 

has been called the mother of the American civil rights movement. 

(VOICE ONE) Until the I 960s, black people in many parts of the United States 

did not have the same civil rights as white people. Laws in the American South kept 

the two races separate . These laws forced black people to attend separate schools, live 

in separate areas of a city and sit in separate areas on a bus. 

On December I st , 1955 , in the southern city of Montgomery, Alabama, a 42 

years old black woman got on a city bus. The law at that time required black people 

seated in one area of the bus to give up their seats to white people who wanted them. 

The woman refused to do this and was arrested . 

This act of peaceful disobedience started protests in Montgomery that led to legal 

changes in minority rights in the United States. The woman who started it was Rosa 
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Parks . Today, we tell her story. 

(VOICE TWO) She was born Rosa Louise McCauley in I 913 in Tuskegee, Ala

bama. She attended local schools until she was 11 years old . Then she was sent to 

school in Montgomery. She left high school early to care for her sick grandmother, 

then to care for her mother. She did not finish high school until she was 21. 

Rosa married Raymond Parks in 1932. He was a barber who cut men's hair. He 

was also a civil rights activist. Together, they worked for the local group of the Nation

al Association for the Advancement of Colored People. In 1943, Missus Parks became 

an officer in the group and later its youth leader. 

Rosa Parks was a seamstress in Montgomery . She worked sewing clothes from the 

1930s until 1955 . Then she became a representation of freedom for millions of Afri

can-Americans. 

(VOICE ONE ) In much of the American South in the 1950s, the first rows of 

seats on city buses were for white people only. Black people sat in the back of the 

bus . Both groups could sit in a middle area. However, black people sitting in that 

part of the bus were ex pected to leave their seats if a white person wanted to sit there. 

Rosa Parks and three other black people were seated in the middle area of the 

bus when a white person got on the bus and wanted a seat. The bus driver demanded 

that all four black people leave their seats so the white person would not have to sit 

nex t to any of them. The three other black people got up, but Mrs. Parks refused . She 

was arrested . 

Some popular stories about that incident include the statement that Rosa Parks 

refused to leave her seat because her feet were tired . But she herself said in later years 

that this was false. What she was really tired of , she said, was accepting unequal 

treatment. She explained late r that this seemed to be the place for her to stop being 

pushed around and to find out what human rights she had, if any. 

(VOICE TWO) A group of black activist women in Montgomery was known as 

the Women's Political Counci l. The group was working to oppose the mistreatment of 

black bus passengers. Blacks had been arrested and even killed for violating orders 

from bus drive rs. Rosa Parks was not the first black person to refuse to give up a seat 

on th e bus for a white person. But black groups in Montgomery considered her to be 

the right citizen around whom to build a protest because she was one of the finest ci ti

zens of the c ity. 

The women's group immediately called for all blac ks in the city to refuse to ride 

on city buses on the day of Mrs. Parks's trial, Monday, December 5th . The result 
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was that forty thousand people walked and used other transportation on that day. 

That night, at meetings throughout the city, blacks in Montgomery agreed to 

continue to boycott the city buses until their mistreatment stopped . They also deman

ded that the city hire black bus drivers and that anyone be permitted to sit in the mid

dle of the bus and not have to get up for anyone else. 

(VOICE ONE) The Montgomery bus boycott continued for 381 days. It was led 

by local black leader E. D. Nixon and a young black minister, Martin Luther King, 

Junior. Similar protests were held in other southern cities. Finally, the Supreme 

Court of the United States ruled on Mrs. Parks's case. It made racial separation illegal 

on city buses. That decision came on November 13th, 1956, almost a year after Mrs. 

Parks's arrest. The boycott in Montgomery ended the day after the court order arrived, 

December 20th. 

Rosa Parks and Martin Luther King, Junior had started a movement of non-vio

lent protest in the South. That movement changed civil rights in the United States for

ever. Martin Luther King, Junior became its famous spokesman, but he did not live to 

see many of the results of his work. Rosa Parks did . 

(VOICE TWO) Life became increasingly difficult for Rosa Parks and her family 

after the bus boycott. She was dismissed from her job and could not find another. So 

the Parks family left Montgomery. They moved first to Virginia, then to Detroit, Mich

igan. Mrs. Parks worked as a seamstress until 1965. Then, Michigan Representative 

John Conyers gave her a job working in his congressional office in Detroit. She retired 

from that job in 1988. 

Through the years, Rosa Parks continued to work for the NAACP and appeared 

at civil rights events . She was a quiet woman and often seemed uneasy with her fame . 

But she said that she wanted to help people, especially young people, to make useful 

lives for themselves and to help others . In 1987 , she founded the Rosa and Raymond 

Parks Institute for Self-Development to improve the lives of black children. 

Rosa Parks received two of the nation's highest honors for her civil rights activ

ism. In 1996, President Clinton honored her with the Presidential Medal of Freedom. 

And in 1999, she received the Congressional Gold Medal of Honor. 

(VOICE ONE) In her later years, Rosa Parks was often asked how much rela

tions between the races had improved since the civil rights laws were passed in the 

1960s. She thought there was still a long way to go. Yet she remained the face of the 

movement for racial equality in the United Stales. 

Rosa Parks died on October 24th, 2005. She was 92 years old. Her body lay in 
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honor in the United States Capitol building in Washington. She was the first American 

woman to be so honored. 30,000 people walked silently past her body to show their 

respect. 

Representative Conyers spoke about what this woman of quiet strength meant to 

the nation. He said: "There are very few people who can say their actions and con

duct changed the face of the nation. Rosa Parks is one of those individuals. " 

(VOICE TWO) Rosa Parks meant a lot to many Americans. 4,000 people at

tended her funeral in Detroit, Michigan. Among them were former President Bill Clin

ton, his wife Senator Hillary Rodham Clinton, the Reverend Jesse Jackson, and Na

tion of Islam leader Louis Farrakhan. 

President Clinton spoke about remembering the separation of the races on buses 

in the South when he was a boy. He said that Rosa Parks helped to set all Americans 

free. He said the world knows of her because of a single act of bravery that struck a 

deadly blow to racial hatred. 

Earlier, the religious official of the United States Senate spoke about her at a 

memorial service in Washington. He said Rosa Parks's bravery serves as an example of 

the power of small acts. And the Reverend Jesse Jackson commented in a statement 

about what her small act of bravery meant for African-American people. He said that 

on that bus in 1955 , "She sat down in order that we might stand up and she opened 

the doors on the long journey to freedom" . 

(VOICE ONE) This program was written by Nancy Steinbach. It was produced 

by Lawan Davis. I'm Pat Bodnar. 

(VOICE TWO) And I'm Steve Ember. Join us again next week. 

D • Spot dictation. Listen to the passage again and fill in the blanks with the 

words you hear. 
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Unit Three Criminal Law 

Warm-up Exercises : Listening Practice 

I • Listen to the passage carefully and decide whether the following statements 

are True or False according to what you hear. 

Crimes are categorized into classes that are defined by their punishments. 

A petty offense is a sub-group of misdemeanor. Petty offenses typically may be 

tried before a magistrate in a summary proceeding as the matter typically is handled 

all on the date of the first appearance by the defendant in court. The defendant may 

be denied the right to a jury trial without violation of consti tutional rights. Offenses 

such as minor traffic tickets, parking violations, and minor infractions of local ordi

nances are treated as petty offenses. The typical punishment for violation of a petty of

fense is the imposition of a fine. 

Violation of a misdemeanor law can result in imposition of punishment greater 

than that of a petty offense but not as severe as that of a felony. 

A felony crime can result in the imposition of the greatest punishment for violation 

of law, such as a jail sentence greater than one year and fines exceeding $1 000. 

The class of a crime is important to consider since the governing substantive law 

and procedural law are different between the classes. Petty offenses are provided the 

least amount of protections while felonies have numerous protections built into their 

treatment by the court system . The punishment for a petty offense is much smaller 

than the punishment for a felony—which can result in loss of life (death penalty) or 

liberty (jail) . 

II • Spot dictation. Listen to the passage and fill in the blanks with the words 

you hear. 

Most legal systems distinguish criminal from civil wrongs: wrongs that ground a 

criminal prosecution, from those that ground a civil case for damages brought by the 

叨ured party. We can clarify the concept of crime by focusing on this distinction. 

The same conduct often constitutes both a criminal and a civil wrong, as is shown 

most dramatically when, after a fai led prosecution or a decision not to prosecute, the 

victim or her family bring a civil case for damages against the alleged wrongdoer: but 
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we can still usefully ask what the difference is between defining and treating conduct 

as a criminal wrong and defining and treating it as a civil wrong. 

Unit Four Criminal Procedure Law 

Warm-up Exercises : Listening Practice 

I . Listen to the passage and then answer the questions according to what you 

hear. 

Criminal procedure refers to the methods used to investigate and prosecute a 

crime. In addition, criminal procedure protects the rights of the defendant. There are 

two types of criminal procedure一for federal and state crimes. 

Individuals accused of committing federal crimes are prosecuted using federal 

criminal procedure . This means that the defendant is afforded certain rights contained 

in the Constitution, specifically, the Bill of Rights. The Fourth, Fifth, Sixth, and 

Eighth Amendments provide the basis for federal procedural rights. The Federal Rules 

of Criminal Procedure enacted by Congress in 1945 are a supplement to the rights 

provided by the Constitution. 

Individuals accused of committing state crimes are prosecuted using state crimi

nal procedure. This procedure can vary from state to state, but is typically very simi一

lar to federal criminal procedure. State Criminal Procedure is defined by the state 

constitution, statutes, rules, and judicial decisions of each state. 

Once federal or state crimes have been committed, reported, investigated, and 

an arrest has been made, there are several criminal procedures that a defendant will 

undergo. These procedures include booking, arraignment, bail, preliminary hearing, 

trial, sentencing, punishment and appeal. 

Questions: 

1. What does "criminal procedure" refer to? 

2. How many types of criminal procedure are there? What are they? 

3. What rights are afforded a defendant accused of federal crimes? 

4. How is state criminal procedure defined? 

5. When does a defendant begin to undergo criminal procedures? 
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II • Listen to the passage and complete the following statements. 

Criminal law can be divided into three general groups. 

First, there is felony criminal law. This is the most serious type of criminal law, 

focusing on the most significant type of crime. The penalties associated with commit

ting a felony or breaking a criminal law classified as a felony, include prison time, 

large fines and, in some instances, a sentence of death. 

Second, a lesser type of criminal law is a misdemeanor. This involves a less se

rious crime but can still result in a jail sentence (usually less than a year) and fines. 

Finally, there is what is known as an infraction. This is a type of illegal con

duct. However, some scholars do not classify it as a true crime. An example of an in

fraction is a ticket for a traffic infraction. 

Unit Five Civil Procedure Law 

Warm-up Exercises : Listening Practice 

I • Listen to the passage carefully and decide whether the following statements 

are True or False according to what you hear. 

Civil procedure is the body of law that sets out the rules and standards that courts 

follow when adjudicating civil lawsuits. These rules govern how a lawsuit or case may 

be commenced, what kind of service of process (if any) is required, the types of 

pleadings or statements of case, motions or applications, and orders allowed in civil 

cases, the timing and manner of depositions and discovery or disclosure, the conduct 

of trials, the process for judgment, various available remedies, and how the courts 

and clerks must function. 

Criminal procedure and civil procedure are different. In criminal actions, prose

cutions are nearly always started by the state, in order to punish the defendant. Civil 

actions, on the other hand, are started by private individuals, companies or organiza

tions, for their own benefit. The cases are usually in different courts, and juries are 

not so often used in civil cases. 

In Anglo-American law, the party bringing a criminal charge is called the "prose

cution" , but the party bringing most forms of civil action is the "plaintiff" or "claim

ant". In both kinds of action the other party is known as the "defendant". 

Evidence from a criminal trial is generally admissible as evidence in a civil 
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action about the same matter. For example, the victim of a road accident does not di

rectly benefit if the driver who injured him is found guilty of the crime of careless 

driving. He still has to prove his case in a civil action. In fact he may be able to 

prove his civil case even when the driver is found not guilty in the criminal trial, be

cause the standard to determine guilt is higher than the standard to determine fault. 

However, if a driver is found by a civil jury not to have been negligent, a prosecutor 

may be estopped from charging him criminally. 

If the plaintiff has shown that the defendant is liable, the main remedy in a c ivil 

court is the amount of money, or "damages" , which the defendant should pay to the 

plaintiff. Alternative c ivil remedies include restitution or transfer of property, or an 

injunction to restrain or order certain actions. 

Il. Listen to the passage again, and complete the following chart according to 

what you hear. 

Unit Six Tort Law 

Warm-up Exercises : Listening Practice 

I . Spot dictation. Fill in the blanks according to what you hear. 

Torts are civil wrongs recognized by law as grounds for a lawsuit. These wrongs 

result in an injury or harm constituting the basis for a claim by the injured party. 

While some torts are also crimes punishable with imprisonment, the primary aim of 

tort law is to provide relief for the damages incurred and deter others from committing 

the same harms. The injured person may sue for an injunction to prevent the continu

ation of the tortious conduct or for monetary damages . Among the types of damages 

the injured party may recover are : ~oss of earnings capacity, pain and suffering, and 

reasonable medical expenses. They include both present and future expected losses. 

There are numerous specifi c torts inc luding trespass, assault, battery, negli

gence, products liability, and intentional infliction of emotional distress. Torts fall in

to three general categories: intentional torts ; negligent torts; and stric t liab血y torts . 

Intentional torts are those wrongs which the defendant knew or should have known 

would occur through their actions or inactions. Negligent torts occur when the 

defendant's actions were unreasonably unsafe. Strict liability wrongs do not depend on 
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the degree of carefulness by the defendant, but are established when a particular ac

tion causes damage. 

II • Why do we need tort law ? 

1. Listen to the first part of the passage and complete the chart. In the chart be

low listed part of the examples given by the speaker in addressing the outcome if there 

were no legal system to deal with injuries. Fill in the chart according to what you hear. 

What if we had no legal system to deal with injuries like these? First, people 

would have less incentive to avoid injuring other people . Sometimes injuries would 

occur intentionally; more often, the injuries would be accidental, because people 

would have less incentive to be careful. An auto manufacturer would have an incen

tive to cut back on safety measures if it knew it would not be liable for injuries that 

were caused by defective cars. Drivers might be less careful, and property owners 

might be less inclined to repair their sidewalks. Conversely, businesses and individu

als who did act safely would be penalized for their good behavior because it is often 

more expensive to act carefully with no corresponding reduction in liability. 

Second, the victims of accidents would be left to their own resources to pay for 

medical expenses, lost wages, property damage, and other consequences of injuries 

they suffer. For most victims the cost would be significant; for the unlucky few, the 

cost would be catastrophic . Stella Liebeck's misadventure with hot coffee, for exam

pie, would cost her tens of thousands of dollars in hospitalization and doctor bills. 

Third, it just would not seem fair that people could freely inflict harm on other 

people, either intentionally or carelessly. The careless driver would get away with 

acting wrongfully if he did not have to pay for his actions, and the innocent victim 

would have to suffer the consequences. 

2. Listen to the passage again, and complete the following sentences. 

Unit Seven Contract Law 

Warm-up Exercises: Listening Practice 

I • Listen to the passage carefully and decide whether the following statements 

are True or False according to what you hear. 

Contract law concerns all aspects of the making, keeping, and breaking of promi
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ses and agreements. People make promises and agreements all the time. However, the 

promises and agreements, and the millions more that people make every day, are vastly 

邮erent from each other. Agreeing to come to dinner is different than buying a fleet of 

bombers. Taking a part-time job flipping burgers at the local McDonald's is different 

than signing an employment contract to become president of McDonald's Corporation. 

Contract law governs different types of agreements without regard for who made 

them or what their subject matter is, but some types of agreements are excluded from 

its scope. For example, contract law governs the employment contract between the 

president of General Motors and the company, but a specialized body of law, known 

as labor law, governs the collective bargaining agreement between GM and the United 

Auto Workers, the union that represents GM's factory workers. The agreement 

among the partners in a law firm is a contract, but partnership law, rather than general 

contract law, controls the agreement. The rules and principles of contract law under

lie labor law and partnership law, but they have been adapted to meet the needs of 

the specialized subject matter. 

Contract law's focus on promises and agreements distinguishes it from the two 

other major areas of private law: property law and tort law. Promises and agreements 

look to the future. Therefore, contract law is concerned with what will be. When 

someone makes a promise and fails to keep it, contract law makes her pay because 

she has failed to bring about a future state of affairs to which her promise committed 

her. Property law, on the other hand, deals with what is. When a trespasser enters 

someone's property without permission, the trespasser is liable for interfering with an 

existing state of affairs-the owner's right to use the property and to exclude others 

from using it. Tort law looks to what was—the past state of affairs before harm oc

curred. A driver who negligently injures a pedestrian is liable because he has made 

the pedestrian worse off than be was before by taking away something the pedestrian 

had before the accident, such as his health or earning capacity. 

II • Spot dictation. Listen to the passage and fill in the blanks with the words 

you hear. 

Contract law is initially concerned with determining what promises the law will 

enforce or recognize as creating legal rights. In the United States, a promise is en

forceable if it is made as a bargained exchange for some legally sufficient considera

tion. This requires agreement between the contracting parties, which may take the 

form of an offer by one party and an acceptance by the other. The agreement may be 
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either written or oral and thus be an express contrac t. If a promise evolves not from 

oral or written words but from the parties'conduct or a combination of words and con

duct , it is charac te rized as an implied contrac t. Promises resulting from either express 

or implied agreements can be enforced . 

Unit Eight Property Law 

Warm-up Exercises: Listening Practice 

I . Listen to the passage , and then answer the questions according to what you 

hear. 

The concept of ownership of things was central to the common law of property for 

several hundred years . Property law concerned the different things people could own 

and the ways in which th ey could own them. Almost anything tangible can be the sub

ject matter of property . However, property isn't limited to tangible things . If someone 

is an author, he or she has a copyright in the novels he or she writes. This is an in

tangible form of inte llectual property; he or she doesn' t own the books, but he or she 

does own th e ri ght to produce the books . People may also own stocks, bonds, and 

mutual fund shares. Financial instruments like these are the most prevalent form of 

property in modern socie ty, even though they are intangible. 

Nevertheless, property is not really about the ownership of things. Instead, 

property is about re lationships among people with respect to valuable resources . Pro

perty law involves a bundle of rights ; no single concept of ownership prevails . 

Instead , there are a vari ety of legal relationships that people can have with respect to 

valuable inte rests . 

The bundle of potential rights defin es what inte rests an owner can have in an 

item of property. Think of the bundle of rights as a bundle of sticks . If an individual 

is holding all of the sticks with respect to a certain subject of property, tangible or in

ta ngible , th en we think of that person as the owner of the property. Even if they do 

not hold all of th e sticks , if they hold most of them, or some particularly important 

sti cks , we might still think of them as owning the property. The most important 

sticks , or interests in property that one might have are : 

Liberty to use. 

Rig ht to exclude. 
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Power to transf er. 

Immunity from damage. 

The most important of the bundle of rights is the right to exclude. Therefore, any 

entry upon your land without your permission or without a legal privilege to en ter is a 

trespass. If someone walks across your land, throws garbage on it, or even walks a 

dog on your lawn , it is a trespass . 

Questions : 

I . What can be the subjec t matter of property ? 

2. What are the typical forms of intangible property? 

3. What is property about? 

4. What does property law involve? 

5 . What can property law be described as ? 

6. What are the most important interests in property a property owner might 

have? 

7 . Among all the important interests in property, which one is the most important? 

Il • Spot dictation. Listen to the passage and then fill in the blanks with the 

words you hear. 

Trad山onally, a landowner was thought to own not only the surface of the land 

but also all prope rty extending down the center of the earth and up " to the heavens" . 

The former is still true ; your neighbor cannot dig a tunnel under your land, or dig di

agonally to extrac t minerals under your land . The latter concept has been e roded; 

however , it is not a trespass for an airplane to fly over your house at 30, 000 feet, or 

for a satellite to orbit the Earth above your property. 

A property owner not only has the right to exclude a physical invasion of the 

property, but also can exclude some other type of entry, like noise, smells, smoke, 

or vibrations, if the infringement on your enjoyment of your property is deemed to be 

unreasonable. The invasions of your property are called nuisances . They may also vio

late local ordinances or state law specifically directed at these kinds of problems. 

So property law is not about things, or even in a simple sense about the owner

ship of things. Instead, property law is about the a llocation of value in society. It is 

inevitably tied to questions about economics, politics, and our vision of the good socie

ty. We need to explore what qualifies as property, what it means to say something is 

property , and how the answers to those questions ti e in to social relations, power, 

and justice. 
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Unit Nine The Law of Corporations 

Warm-up Exercises: Listening Practice 

I • Listen to the passage, and then answer the questions according to what you 

hear. 

Unlike many civil legal systems, American law does not draw any distinctions 

between different forms of corporations. Differences do exist between commercial and 

noncommercial enterprises; the latter, called non-profit corporations, are often 

formed for charitable or religious purposes and are subject to special statutory provi一

sions. Commercial enterprises, "corporations" in the strict sense, may be either 

" public" (that is, their shares are traded on public exchanges) or "close" (closely

held) corporations, for instance, family enterprises. However, they do not differ in 

their legal organizations; there is only one form of corporation. In a number of states 

corporations are governed by the Uniform Business Corporation Act. 

A corporation is established by one or several persons who conclude the corpo

rate contract and charter and subscribe to the share capital. Even if the statute re

quires more than one founder, the subsequent transfer of all shares to a single owner 

and, with it, the establishment of one-man company, is permissible. 

The corporate charter determines the amount of the corporation's capitalization. 

This is the so-called "authorized capital" which need not be subscribed in the full 

amount. Rather, it constitutes the upper limit within which the company may issue 

new shares for the purpose of raising more money without needing to change the cor

porate charter. Shares may be issued in different classes, that is, therefore also 

with rights of preference (preferred shares) ; ordinarily only the owners of com 

mon stock have the right to vote in shareholder's meetings for the election of the 

company's management. 

Questions: 

1 . Under the American law, are there any differences between different forms of 

corporations? Is it the same with civil law? 

2. What is the difference between commercial corporations and noncommercial 

ones under the American law? 

3. What is a public corporation, and what is a close corporation? 
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4. In terms of legal organizations, how many form s of corporations are there? 

5. What determines the amount of a corporation's authorized capital? 

II • Spot dictation. Listen to the passage and then fill in the blanks with the 

words you hear. 

A corporation is managed by a board of direc tors headed by a chairman. The 

board employs the management, for instance, the corporation 's president and other 

leading managers . The number of directors is usually specified by statute ; however, 

th e charter may spec ify a lesser number, for instance , for the case of a one

man company. 

The board of direc tors is elec ted by the shareholders. It derives its competence 

from corporate charter and State legislation and therefore is not direc tly responsible to 

th e shareholders . The latter only have the right of e lection as well as the right to seek 

compensation in tort for damages incurred by them individually . However, they do 

not have the right to intervene, for instance by suit, in the management of the corpo

rat ion itself. Such an intervention by shareholders is made possible in a different 

ma nner. Th e directors have the obligation to manage the company with the greatest 

possible care, that is, they are subject to a fidu ciary duty. This obligation can be e n

forced against them by the shareholders in the name of the company ( but not thei r 

own) . This concept is closely related to equity law ( the enforcement of a fidu ciary 

duty) ; since this suit of intervention is in the name of the company, it is therefore 

designated as a shareholder's "derivative suit". 

Unit Ten Evidence Law 

Warm-up Exercises : Listening Practice 

Listen to the dialogues and fill in the blanks according to what you hear. 

Dialogue One 

Cross-examiner : During your direc t testimony you said that the Ford had the 

green light when it entered th e intersection , didn't you? 

Witness : Yes. 

Cross-examiner : Two days after the accident yo u signed a sta tement under oa th 

tha t the Chevrolet had the green light, didn't you? 
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Witness : I was confused. 

Cross-examiner : Move to strike, your honor, as non-responsive, and will your 

honor instruct the witness to answer the questions that are 

asked? 

Judge : The response is stricken; jurors, you are to disregard the 

witness'previous answer; and, witness, you should listen to 

the question and answer only what is asked. If there are ex

planations required, you may be asked about them on redirect 

examrnat1on. 

Dialogue Two 

Proponent : Dr. Green, when did you first see the patient? 

Opponent : Objection . 

Judge : Sustained. 

Proponent : Your honor, may I request that counsel state a specific ground for 

objection, so that I can ask the question in a proper form? 

Judge : What is the basis for the objection? 

Opponent : No foundation. 

Proponent : Your honor, that is still a general objection. Counsel should specify 

what type of foundational objection is being made. 

Opponent : No foundation has been laid for the witness's use of the notes to re

fresh memory or as past recollection recorded. 

Proponent : Mr. Green, would you indicate on the diagram where you were 

standing at the time of the collision? 

Opponent : Objection, no foundation. 

Judge : Sustained. 

Proponent : Your Honor, may I approach the bench? 

Judge : Yes. 

Proponent : Your Honor, I am having problems here. I think that the witness's 

testimony would be admissible if I could put the questions in the 

proper form. Could you give me some guidance about how to pro

ceed? 
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Unit Eleven Intellectual Property Law 

Warm-up Exercises: Listening Practice 

I • Spot dictation. Listen to the passage and then fill in the blanks with the 

words you hear. 

The laws of th e United Stales relating to patents, trademarks, and copyrights 

protect the various kinds of intellec tual property . Sometimes more than one form of 

protec tion applies to a single type of property; however, one form of protection is usually 

more suitable than another. 

Patents, for example, are granted on manufactured articles, machines, composi

lions of matter, and industrial processes . Copyrights generally apply lo literary and 

artistic works of authors and artists, while trademark owners have the exclusive right 

to use a specific mark, word, or symbol to identify their products and services. 

We have prepared this overview to summarize the various forms of intellectual 

property protection available in the United States. It is not intended as a comprehen

sive review of the law, but as a reference tool to help you understand the types of in

tellec tual property protection available and to aid you in differenliating among them. 

II • Listen to the passage and complete the following statements. 

As with a ll business-related activities, economics plays a large role in determi

ning whether to protect intellectual property. Companies must weigh the potential val

ue of an intellectual property right against both the probability of realizing that value 

and the costs of securing, enforcing, and maintaining that right. 

There are no hard and fast rules that determine the potential value of a given in

tellectual property right. What is valuable to one individual or company may be 

worthless to another. There are certain obvious factors that contribute to the potential 

value of the inte llectual property, including the potential value of exclusive or other 

rights , assignments, or licenses, cross-licenses , enforcement against infringers, and 

as collateral for securing finan cing. 

·409· 



Unit Twelve Family Law 

Warm-up Exercises: Listening Practice 

I • Spot dictation: listen to the passage and fill in the blanks according to what 

you hear. 

Family Law is that branch of law consisting of th e substantive and procedural 

rules that regulate the creation, ongoing relations, termination, and post-termination 

consequence of family relationships, and the legal rights, privileges, benefits, du

ties, limits and restrictions pertaining to such relationships. Direct regulation of fami

ly relations including rules governing marriage, paternity, adoption, child abuse and 

neglect, divorce , custody, support, e tc. is the major concern of law school courses 

and of most family law prac tice. However, indirect regulation of family relations ari

ses in virtually all other subjects in the law school curricu lum, also. The addition of 

the "family factor" to otherwise normal problem s of property, ev idence, contract, or 

tort law often creates a new, hybrid dil emma in which the family law issue may over

shadow the other issues. Historically, the primary focus of state family la'Y regulation 

has been and still is on the nuclear family, though the regulation of relations between 

persons in analogous relationships such as extended, quasi, and alternative families is 

increasingly arising in the cases and being discussed in the literature. 

II • Listen to an interview of Attorney-General Robert McClelland by Steve 

Vizard , and complete the following statements. 

(VIZARD) The family in crisis . When the social unit that underpins our society 

falls to pieces there is nothing worse. The family looks to our legal system, typically 

the Family Court for resolution. These are resolutions about things that often defy eq

uitable resolution. How we're going to fairly deal with th e family home, with ch止

dren, with income, with jobs , with possessions, in fact with our lives. 

In one of the most radical changes to the Family Law system, the Federal Attor

ney -General is proposing to introduce from next year a system that means that separa

ting couples with children are goi ng to be able to choose arbitration, that's where a 

med ialor can decide on custody, rather than go through the traditional legal process . 

l'm talking to the Attorney-General, Robert McClelland now. Robert, thanks for 
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Joining me. 

(McCLELLAND) That's my pleasure. 

(VIZARD) Robert, can you briefly explain what the proposed changes are. 

(McCLELLAND) Essentially it's about giving families options. You've got in 

Family Relationship Centres and Legal Aid Commissions, already quite a sophisticat

ed mediation process. But they don't go that final step of actually making a decision 

that sets out how the arrangement should apply in the future. So we're giving people 

the option of saying, alright, we've come this far in the mediation. We still can't 

agree, we're going to agree to you the mediator making a decision that will apply to 

us . We think that's going to have time and cost savings but will also avoid the liti

gious approach which often isn't the best way of resolving matters concerning ch止

dren. 

(V IZARD) You'll give the mediator, which currently isn't the case, the power 

to make the binding decision. Is that what's proposed ? 

(McCLELLAND) That's right. The parties would agree to empower the mediator 

to do that and that would set the framework for the future arrangements in respect to 

their children. 

(VIZARD) Where would a lawyer fit into this ? Because I think most people 

would favour the idea that there's a mediator who can perhaps deal with these things 

at a more personal, quicker, expedient and cost-effective way. But equally on the 

other side most people who are in the dispute are, you know, aren't thinking necessa

rily straight or in their best interests , or in their long term interests, or with a full 

knowledge of the law. So where would an individual , a parent who's talking about the 

future of his 伈ds, or his house, or his entire life, be able to check what's happened 

in the mediation with independent legal advice on the way through? 

(McCLELLAND) Certainly we're quite happy for lawyers to be involved. But it 

would be at the discretion of the parties and the mediator. So, for instance, we 

wouldn't like to see an inequality of legal representation for instance. We wouldn't 

like to see one party represented and the other not. But if both parties agree to legal 

representation, the mediator agreed that was appropriate, certainly we see lawyers 

playing a constru ctive role in this process. 

(V IZARD) Finally, Robert, I guess a very simple question, but probably the 

most complex question. How will your new system aid those who are most at risk? I'm 

talking about the childre n, th e interests of children. Property can be carved up, in

come can be re-earned , things that we can touch and feel, that we own, can be read-
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justed. But kids are most at stake here. How will your new mediation system advan

tage children ? 

(McCLELLAND) We very much see this as being a hands-on function . Families 

will have more resources to bring up the kids because if you haven't got each side ow

ing literally thousands and thousands of dollars, obviously the family has more re

sources available to apply to themselves and bringing up children. So that's essential

ly the philosophy. 

(VIZARD) Less for the lawyers, more for the kids. Attorney-General , Robert 

McClelland, I really appreciate your time this morning and it's a very interesting sug

gested change. We look forward to following it closely. 

(McCLELLAND) That's my pleasure. 

Unit Thirteen The Antitrust Law 

Warm-up Exercises: Listening Practice 

I • Spot dictation. Listen to the passage and fill in the blanks with the words 

you hear. 

There are at least four views of economic markets which provide some context to 

the "relevant market" and subsequent monopolization determinations: free market, 

which holds that ( 1) market forces produce the best allocation of resources, and 

(2) the non -anecdotal evidence indicates no correlation between concentration and 

profits; centrist, which is somewhat similar to the "free market " view that size and 

distrib uti on don't necessarily signify the intens ity of competition, but does believe that 

collusion is more likely in concentrated markets; moderate structuralist , which em

phasizes that the greater the number of competitors in a market the more likely there 

will be dow nward pressure on prices; and strict struc turalist, which holds that compe

tition is directly and inversely related to concentration levels . The " bottom-line" goal 

of U. S. antitrust policy should be "to encourage producers to make and sell better 

products a t lower prices and pass those savings on to consumers". 

II • Listen to the passage and answer the following questions according to what 

you hear. 

An titrust doctrine holds that viable competition will best protect consumers . It is 
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only concerned with the viability of individual competitors insofar as their fates affect 

marketplace competitiveness. Moreover, the Rule of Reason generally modified 

"competition" with "reasonable". Viewed in the context of the Rule of Reason, the 

general prohibitions against monopolization and attempted monopolization contained in 

section 2 of the Sherman Act and against monopolization in section 7 of the Clayton 

Act, and the unlawfulness of "unfair acts" in commerce under section 5 of the Feder

al Trade Commission Act, require two things: first, an inquiry into whether an entity 

is in fact a monopolist; and second, whether that monopolist has unlawfully monopo

lized the market (s) within which it operates (the applicable, "relevant market" , 

咖ch may be either product or geographically based, or both). This article will tou

ch on the monopoly/monopolization thinking in the Antitrust Division of the Depart

ment of Justice (DOJ) and the Federal Trade Commission (FTC) , as illustrated in 

(1) statements on merger enforcement made by current antitrust enforcement offi

cials, since such expressions are generally indicative of the agencies'concerns about 

competitive conditions and the effect of various market transactions, (2) the 1992 

Horizontal Merger Guidelines, and (3) some observations on the Government actions 

against the Microsoft and Intel Corporations. 

Questions: 

1. What does antitrust doctrine hold? 

2. What statute (s) contain the provisions on the general prohibitions against 

monopolization? 

3. What statute (s) contain the provisions regarding the unlawfulness of unfair 

acts in commerce? 

4. What are the two things required for the application of the general prohibi

tions against monopolization under the Sherman Act? 

5. Where can you find the illustration of the monopoly/monopolization thinking 

in the Antitrust Division of DOJ and FTC? 
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Appendix II : Overview of the 
State and Federal Court System 
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State Supreme Court 

Intermediate Level 
Court of Appeals 

State Trial Court 
(Bench Trial or Jury Trial) 

U.S.Supreme Court 

Illllll 
U.S. Court of Appeals 

U.S. District Court 
(Bench Trial or Jury Trial) 



Sample for a Particular Jurisdiction: Chicago , Illinois 

1111111 
Supreme Court ofllhno1s 

(Ill.) 

Illinois Appellate Court 
First District 
(Ill.App.Ct.) 

Cook County Circuit Court 

U.S.Supreme Court 
(U.S.) 

U.S. Court of Appeals 
for the Seventh Circuit 

(7th Cir.) 

U.S. District Court for the 
Northern District of Illinois 

(N.D.Ill.) 
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Sam pie for a Particular Jurisdiction : New York , New York 
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1111111 
New York Court of Appeals 

(N.Y.) 

New York Supreme Court 
Appellate Division 
First Department 
(N.Y.App.Div.) 

New York Supreme Court 
(N .Y.Sup.Ct.) 

U.S.Supreme Court 
(U.S.) 

1111111 
U.S. Court of Appeals 
for the Second Circuit 

(2nd Cir.) 

U.S. District Court for the 
Southern District of New York 

(S.D.N.Y) 



Appendix m : Model Contract 

Independent Contractor Agreement 

Agreement entered into thi s day of , 20 , between 

X Chemical, Inc . (the "Company") , of , and ("Contractor") 

of 

Recitals 

Company operates an industrial chemical business and wishes to hire Contractor 

as an independent contractor to sell chemicals on behalf of the Company. 

Contractor is willing to perform sales services for the Company as an independent 

contractor. 

In consideration if the mutual covenants set forth below, the parties hereby agree 

as follows: 

1. Description of Work. Contractor shall devote his full time and use his best ef

forts lo make sales of chem ical products to the Company's customers. 

2. Territory. Contractor shall contact only customers whose principal place of 

business is located in the following territory: 

In case of doubt Contractor shall notify the Company and obtain permission to 

contact a customer. If Contractor learns of customers in other territories who are inter

ested in purchasing the Company's products, Contractor shall promptly notify the 

Company of the names of these customers. 

3. Commission. Company shall pay to Contractor a commission of six percent 

(6%) of gross sales. Payment shall be made on the 15th of each month for sales 

made during the previous month. 

4. Relationship of Parties. The parties intend that an independent contractor

employer relationship will be created by this contract. The Company is interested on ly 

in the results to be achieved, and the conduct and control of the work will lie solely 

with the Contractor. 

5. Expenses and Benefits. Contractor shall be responsible for all expenses in-
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volved in performing duties under this agreement and shall not be entitled to any em

ployee benefits, such as social security, workers'compensation, or insurance. 

6. Liability. The work to be performed under this contract will be performed en

tirely at Contractor's risk. For the duration of this contract, Contractor will carry pub

lic liability insurance naming Company as an additional insured in the following 

amount: . Contractor agrees to indemnify and hold the Company harmless 

against any liability or loss arising from Contractor's negligence. 

7. Duration and Termination. This contract shall continue for one year from its 

execution. It shall be automatically renewed for additional one-year periods unless ei

ther party gives written notice of termination at least three months before the anniver

sary of the execution of this agreement. Provided, however, either party may termi

nate this agreement at any time for good cause. 

8. Entire Agreement. This document constitutes the entire agreement between 

the parties. No agreements between the parties are binding on them unless incorporat

ed in a writing signed by both parties. This agreement may be modified only in writ

ing signed by both parties. 

In witness whereof, the parties have executed this agreement on the day and year 

first written above. 

CONTRACTOR: 
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By: 

Authorized Agent 



Appendix IV : Deed 

General Warranty Deed 

I, Tom Doe, hereby grant to Mary Roe and her heirs and assigns forever, for 

$10 and other good and valuable consideration, the following real estate situated in 

County, State of described as follows: 

[ Insert description of land ] 

To have and to hold the premises, with all the privileges and appurtenances be-

longing thereunto, to the use of the grantee and her heirs and assigns forever. 

The grantor, for himself and his heirs and assigns, covenants: 

L. that the grantor is lawfully seized in fee simple of the premises, 

2 . that he has a good right to convey the fee simple, 

3 . that the premises are free from all encumbrances, 

4. that the grantor and his heirs and assigns will forever warrant and defend the 

grantee and her heirs and assigns against every person lawfully claiming the premises 

or any part thereof, 

5. that the grantor and his heirs and assigns will guarantee the quiet enjoyment 

of the premises to the grantee and her heirs and assigns, and 

6. that the grantor and his heirs and assigns will, on demand of the grantee or 

her heirs or assigns, execute any instrument necessary for the further assurance of the 

title to the premises that may be reasonably required. 

Dated this day of 

Acknowledgement 

State of 

County of 

20 

Tom Doe 

[ signature of grantor] 

I hereby certify that on this day before me, a notary public, personally appeared 
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the above named Tom Doe, who acknowledged that he voluntarily signed the foregoing 

instrument on the day and year therein mentioned. 

In testimony whereof, I hereunto subscribe my name and affix my official seal on 

this day of. 20 

[ affix notarial seal ] 
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Notary Public in and for 

County, 

State of 

M y comm1ss10n 

expues 



Appendix V : Corporate Fo血,-Simple

Form of Certificate of Incorporation 

CERTIFICATE OF INCORPORATION 

OF 

FIRST. The name of the corporation is 

SECOND. The address of the corporation's registered office in the State of Dela

ware is One Rodney Square, Tenth and King Streets, P. 0. Box 551 in the City of 

Wilmington, County of New Castle 19801. The name of its registered agent at such 

address is 

THIRD. The purpose of the corporation is to engage in any lawful act or activity 

for which corporations may be organized under the General Corporation Law 

of Delaware. 

FOURTH. The total number of shares which the corporation shall have authority 

to issue is I , 000 shares of capital stock, and the par value of each such share is 

$ 1. 00 per share. 

FIFTH. The name and mailing address of the incorporator is , Wilm-

ington, Delaware 19899. 

SIXTH. The Board of Directors of the corporation is expressly authorized to 

make, alter or repeal by-laws of the corporation, but the stockholders may make ad

ditional by-laws and may alter or repeal any by-law whether adopted by them 

or otherwise. 

SEVENTH. Elections of directors need not be by written ballot except and to the 

extent provided in the by-laws of the corporation. 

The undersigned incorporation hereby acknowledges that the foregoing certificate 

of incorporation is his act and deed and that the facts stated therein are true. 
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Appendix VI : About Case Citations 

A citation identifies a legal authority or reference work, such as a constitution, 

statute, court decision, administrative rule, or treatise. In order to find the legal au

thority or precedent we need, we must know how to read and understand citations. 

Here, we just introdu ce how to read and understand a case citation. 

A standard case ci tation contains: 

1. the name of the case ; 

2 . th e published sources in which we can find th e case; 

3. information in parentheses indicating 

A. th e year the decision was issued, and 

B. when not apparent from the name of the cited reported volume, the court 

which issued th e decision; and 

4 . the prior or subsequent history, if any, of th e case. 

Here's an example of a citation to a federal case: 

Jackson v. Metropolitan Edison Co. , 384 F. Supp. 954 (M. D. Pa. 1972), 

affd,483 F. 2d 754(3d Cir. 1973), affd, 419 U.S. 345(1974) . 

Court decisions are complied chronologically by date of issuance and published 

in volumes called case reporters. The abbreviations in this citation indicate the case 

re porters. For example, "F. Supp. "refers to Federal Supplement, the case reporter 

which indicates United States Distric t Court decisions. 

The numbers in the citation also have meanings. Using "384 F. Supp. 954" 

from th e example , the first number refers to the volume in the series, and the second 

number refe rs to the page in that volume where the report of the decision begins. 

H ere , we may find a decision in the case of '}ackson v. Metropolitan Edison Company 

in volume 348 of th e Federal Supplement series, beginning at page 954 in that vol-

ume. 

Finally, "v. "stands for "versus" (that is, "against") , as in "Jackson versus 

(or against) Metropolitan Edison Company". 
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Now , here's what the example tells us: 

A decision in the case of J ackson v. Metropolitan Edison Company is reported in 

volume 348 of the F ederal Supplement , beginning at page 954 of that volume . This 

decision was issued by th e United Sta tes District Court for the Middle District of 

Pennsylvania [ M. D. Pa . ] in 1972. The Distri ct Court's dec ision was affirmed 

[ ajf'd ] on review by the United States Court of Appeals for the Third Circuit [ 3d 

Cir. ] , with the Third Circuit's decision issued in 1973 and published in volume 483 

of the Federal Reporter , Second Series [ F . 2d ], beginning at page 754 in that vol

ume . The Third Circuit's dec ision was reviewed and affirmed [ affd] by the United 

States Supreme Court, whose dec ision was issued in 1974 and published in volume 

4 I 9 of United States Reports [ U. S. ] , beginning at page 345 in that volume . 

Note that the parenthetical information after the cita tion to " 4 I 9 U. S. 345" 

does not includ e the name of the court issuing the decision, i . e. the United States 

Supreme Court, because that is the only court whose dec isions are published in th e 

seri es call ed United Sta tes Reports. By contrast , the cita tions to " 348 F. Supp . 954" 

and " 483 F . 2d 754 " do identify the courts issuing the decisions-the United Sta tes 

District Court for th e Middle Distric t of Pennsylvani a and th e United States Court of 

Appeals for the Third Circuit , respecti vely—because th e series Federal Supplement 

and Federal Reporter, Second Series each contain the publi shed dec isions of more than 

one court. 

Two more points about case c itations need to be noted. F irst , sometimes a ca.se 

c ita ti on seems to have extra number. For instance, a particula r reference to the Dis

tr ict Court decision in Jackson v. Metropolitan Edison Company may look like this : 

348 F . Supp. 954 , 955 . As we know, the first numbe r a fter " F . Supp" is the page 

on which the decision begins. The second and any subsequ ent numbers (as in 348 F. 

Supp. 954, 955, 957 -58 ) refer to parti cular pages th e writer of the c itation wants us 

to examine in the decision. If a writer wants someone to look at a whole case in gen

eral , the citation would be th e basic one with only the first page of the opinion includ

ed- for example, 348 F . Supp. 954. But if a writer wants to direct someone's atten

ti on to a particular part of the opinion , the citation would include the specific pages 

a long with th e first page of the opinion一for example, 348 F . Supp . 954 , 956 . 

The remain ing point to note about case c itations is th a t many opinions (espec ial

ly those from state co urts) are reprinted in more than one source . Citations to these 

other sources a re known as pa ra llel citations; they direc t th e reader to other verba tim 

reprints of the same dec ision, not to diffe rent decisions rendered at other stages of the 
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proceeding (not, for example, to a subsequent decision affirming or reversrng 

the original decision) . 

An example of a parallel citation is: 

State v. Yoder, 49 Wis. 2d 430, 182 N. W. 2d 539(1971). 

This example shows that State v. Yoder is reprinted at 49 Wis. 2d 430 ("Wis. 

2d" stands for Wisconsin Reports, 2d Series). The example also shows that Yoder is 

reprinted verbatim at 182 N. W. 2d 539, which is the parallel citation ("N. W. 2d" 

stands for North Western Reports, 2d Series). 

The function of a citation is to help a reader to do legal researches, which serves 

to help the reader locate a legal authority or reference work. As long as we can extract 

the minimum information necessary to find that source—for example, the name of the 

reporter and the volume and the page numbers where the case we need appears in the 

reporter—the citation serves its principal purpose. 

(Extracted from The Legal Research Manual, by Christopher G. Wren & Jill 

Robinson Wren, 2nd edition, Legal Education Publishing, 1986) 
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Appendix VII : Vocabulary 

Unit One 

accessible / ;)k1ses;)bl / a. that can be reached, used, e tc. 可得到的

accumulate / ;)'kju:mj;)leit/ v. gradually get or gather together an increasing num

ber or quantity of(sth.) 积累；积攒

adjacent 闷d3eisnt / a. situated near or next to sth. 邻近的；毗连的

adjudication / ;)1d3u:di1keiJn / n. the legal process of resolving a dispute; judgment 

（法院的）宣告 ； 宣判；审判；裁定

adversary /'无dv;),S;)fi / n. opponent in a contest 对手

affirm /;)心：m I v. approve (a lower court's judgment, order, or decree) by an ap

pellate court 维持（原判）

ambiguous /印m'bigju;)S / a. uncertain in meaning or intention 含糊不清的，引起

歧义的

analogy / ;)1 n王 l;)d3i / n. partial sim ilarity between two things th at are compared 类

比，类推，类似

analogous / ;)1 n无l;)g;)S / a. partially si milar or parallel 相似的

arbitration /,a:bi'treiJn / n. a method of dispute resolution involving one or more 

neutral third parties who are chosen by or agreed to by the disputing parties , and 

whose dec ision is binding 仲裁

argumentation /,a:gjum叩teiJn / n. process of arguing 论证

brief /bri:f / n. a written statement setting out the legal contentions of a party in lit

igation , esp . on appeal 案例提要

code / k;)Ud / n. a systematic collection or rev ision of laws, rules , or regulations 法

血

constitution I, k:)nsti'tju:Jn / n. th e fun damental and organic law of a nation or 

sta te, estab lishing the conception, charac ter, and organization of its government, 

as well as prescribing the ex tent of its sovereign power and the manner of its exer-
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c ise 宪法

creek / kri:k / n. (US) small river; s tream 小河； 溪流

curb /k;:):b/ v. prevent( sth .) from gett ing out of control 控制，约束，抑制

default /di'fo:lt / n . the omission or failure to perform a legal or contrac tual 

d ut y 缺席

deli c t /1di:likt/ n. a tort 不法行为 ： 侵权行为

devi se / di1vaiz / v. think out; invent 想出，设计；发明

dictum I 1dikt;:)ffi / n. (pl. dicta ) a sta tement of opinion or belief held lo be authori

tative because of the dignity of the person making it 法官的附带意见

d is tinguish /dis1til)gwif I v. recognize the difference between( people or things) 区

别于

embrace /im'breis / v. ( of things) include; accept or take willingly 包含，收

买，信奉

empire / 1empai;:) ( r ) / n. grou p of countri es or states under a s ingle ruler or ruling 

power 帝 国

enact / i 1血kt/ v. make or pass (a dec ree) 制定（法律）

enactment / i1沺ktm;:)nt / n. law 制定法，成文法

ente rtain t,ent;:)1tein / v. give judicial consideration to 审理

e nti c ing /in1taisil) / a. a ttractive or te mpting 有吸引力的 ；迷入的

exception /ik1sepfn / n. thing th at does not follow a rule 不合规则的事物，例外

executive /ig1zekjutiv / n. the branch of government respons ible for effecting and 

enforcing laws 行政机构

fraudulently / 1fro:dju(;:)ntli / ad. dece itfully or dishonestly 欺骗地；诈骗地

hearing / 1hi;:)fil) / n. a judic ial session , usu . open to the public, held for the pur

pose of deciding issues of fact or of law , sometimes with wi tnesses tes面ying 庭审

hypothetical l,haip;:)10etik;:)l / a. of or based on a hypothesis; not necessarily true or 

real 假设的 ； 未必是事实的

identical /ai1dentikl / a . exactly abke 相 同的

identify /ai'dentifai / v. show , prove , e tc. who or what sb. / sth . 1s ; recognize 

sb . /sth . (as being the specified person or thin g) 确认

impartially /im1po:J;:)li / ad. not favoring one person or thin g more than another 不

偏不倚地

inh erit ance /in1herit;:)ns/ n. receiving property from an ancestor under the laws of 

1nl t> slate succession upon the ancestor's death 继承

innoc uous /i1nokju;:)S / a . causing no harm 无害的
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integration !,inti'greifn / n. combining sth . in such a way that it becomes fully a 

part of sth. else 结合；整合； 一体化

internal /in't;):nl/ a. of political, economic, etc. affairs within a coutry, rather 

than abroad ; domestic 国 内的

interpret / in心：prit/ v. explain (sth . which is not easily understandable) 解释

issue /•iJu: / n. a material point in a dispute 争议点

judgment / 1d3Ad3m;)nt/ n. a court's final determination of the rights and obliga

lions of the parties in a case 判决

judiciary /d3u1diJ;)ri/ n. the branch of government responsible for interpreting the 

laws and administering justice 司法机构

jurist / 1d3u;)rist / n. one who has thorough knowledge of the law; esp. , a judge or 

an eminent legal scholar 法学家

juror /1屯U;)f;) (r) / n. a person serving on a jury panel 陪审员

jury /1d3u;)ri/ n. a group of persons selected according to law and given the power 

to decide questions of fact and return a verdict in the case submitted to them 陪

审团

legislation I, led3is'leifn / n. the law enacted in written form, according to some 

type of formal procedure, by a branch of government constituted to perform this 
_..__ 、

process 斗法

legislative / 1led3isl;)tiv / a. of or relating to lawmaking or the power to enact laws 

立法的

legislature /'1ed3isleitJ;) (r) / n. an officially elected or otherwise selected body of 

people vested with the responsibility and power to make laws for a political unit, 

such as a state or nation 立法机构

level /•levl/ v. make a horizontal surface; make flat 使平坦

litigant /•litig;)nt/ n. a party engaged in a lawsuit 诉讼当事人

litigation l,liti•geifn I n. the process of carrying on a lawsuit 诉讼

mediation l,mi:di'eiJn / n. a method of alternative dispute resolution in which a 

neutral third party helps resolve a dispute 调停，调解

millennium / mi'leni;)ffi / n. period of 1 000 years 一千年

material /m;)1ti;)由II a. important; relevant 重要的 ；相干的

move I mu:v / v. make an application to (a court) for a ruling, order, or some oth

er judic ial action 动议

muddy /'mAdi/ a. not clear; confused 模糊不清的；混乱的

murky / ' ffi;):ki / a . not known but suspected of being immoral or dishonest 可疑
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的，不可告人的

nmsance /•nju:sns / n. a use of property or course of conduct that interferes with 

the legal rights of others by causing damage, annoyance, or inconvenience 滋扰

overrule /,;:)UV;:)'ru:l/ v. to annul, to make void 推翻；否决；宣布.. . …无效

penal /•pi:nl / a. of or relating to penalty or punishment, esp. criminal punishment 

刑法的

perception / pg•sepfn / n. way of seeing or understanding sth. 认识，观念

posture /•p:,stfg(r) / n. way of looking at sth. ; attitude 看法，态度

precedent /•presid;:)nt/ n. a judicial decision that may be used as a standard in 

subsequent similar cases 判例

predictab山ty /pri,dikt;:)1bil;:)ti/ n. saying in advance that(sth.) will happen; fore

cast 可预见性

premises 卜premisiz / n. a house or building, along with its grounds 房产；房屋

（及其附属建筑、地基等）

prevail / pri• veil/ v. to win out 获胜优先

prohibitive /pr;:)1hib;:)tiv / a. intended to or tending to prevent the use or purchase 

of sth. 禁止使用或购买

procedure /pr;:)1Si:d3;:)(r) / n. a spec山c method or course of action 程序

pronouncement /pr;:)'nausm;:)nt / n. formal sta tement or declaration 宣言 ；公告

reappraise J,ri:;:)'preiz/ v. re-examining sth. to see whether it or one's attitude to it 

should be changed; re-evaluate 重新评估

resurrect l,reZ;:)'rekt/ v. revive(a practice, etc.) 恢复旧风俗、习惯等；复兴

revenue /•rev;:)nju: / n. income, esp. the total annual income 收入；岁入

ratify /•rretifai/ v. to approve and sanction formally 批准，认可

render I'rend叭 r) / v. give sth. as sth. which is due 作出

representation I, repriz;:)n'teifn / n. a presentation of fact, either by words or by 

conduct, made to induce someone to act, esp. to enter into a contract 陈述

sheriff /•Jerif I n . (in the US) chief officer responsible for enforcing the law in a 

county (美国的）县治安官

sit /sit/ v. to hold court or perform official func tions 审理（案件）

stare decisis 卜 stc;:)ri di•saisis/ (Latin) the doctrine of precedent, under which it is 

necessary for the courts to follow earlier 」 udicial decisions when the same points 

arise again in litigation 遵循先例的原则

statute /•stretju:t/ n. a law established by an act of the legislature 成文法， 立法

summary /'SAffi;:)fi / a . without the usual formalities 简易的
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summon /'SAffi~n/ v. order(sb. ) to attend a lawcourt 召集

synopsis / si而psis / n. summary or outline of a book, play, etc. 摘要，大纲

terrain /t~•rein / n. stretch of land, with regard to its natural features 地形

testimony /'testim:}ni / n. declaration, esp. in a law court, testifying that sth . is 

true 证言；证词（尤指在法庭上所做者）

tort /t:, :rt / n. damage, injury, or a wrongful act done willfully, negligently, or in 

circumstances involving strict liability, but not involving breach of contract, for 

which a civil suit can be brought 侵权 、侵权行为

trespasser /•tresp~S:} / n. one who commits a trespass; who intentionally and with-

out consent or privilege enters another's property 侵犯者；非法侵入者：侵害者

uniform /•ju:nifo:m / a. not changing in form or character; unvarying 统一的

undue /,An1dju: / a . not just , proper, or legal 不合理的，不正当的，不合法的

verbatim /v忒beitim I a. exactly a spoken or written; word for word (完全）照字

面的，逐字的

witness /'witn~s / n. one who gives testimony under oath or affirmation, either 

orally or by affidavit or deposition 证人

Unit Two 

abridge 闷brid3 I v. make shorter, esp. by using fewer words 删节，节略

ambassador / a习n'bresada (r) / n. diplomat sent from one country to another either 

as a permanent representative or on a special mission 大使，使节

amendment /a'mendmant I n. a legislative change in a statute or constitution, 

usu. by adding provisions not in the original 修正，修正案

apportion /a1p:,:rJn/ v. give sth. as a share 分配，分派

attorney /a1ta:ni/ n. one who practice law; lawyer 律师

choice -of-law /tJ:,is-av-b: / in conflict of laws, the question of which jurisdiction's 

law should apply in a given case 法律选择

commerce /1知ma:s / n. the exchange of goods and services, esp. on a large scale 

involving transportation between cities, states and nations 商业

confession I kan'fe Jn / n. a criminal suspect's acknowledgment of guilt, usu. in 

writing and often including a disclosure of details about the crime 坦白

congress / 1k:,I]gres / n. a formal meeting of delegates or representatives; the legis

lative body of the federal government, created under U. S. Const, art, I, §1 and 

consisting of the Senate and the House of Representatives 国会

constitutional I, 灼nsti'tju:Janl/ a . of or relating to a constitution 宪法的，符合
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宪法的

constitutionality f,k:,nsti, tju:J a'n无lati / n. being constitutional 合宪性

convention /kan•venfn/ n. an assembly or meeting of members belonging to an or-

ganization or having a common objective 大会

counsel /'kaunsl/ n. one or more lawyers who represent a client 律师

covert /'kA vgt / a . concealed; not open; secret 秘密的

delegate / ' deliggt/ n. one who represents or acts for another or a group of 

others 代表

deprive / di•praiv / v. take sth. away from sb. 剥夺

dispatch /di•spretf / v. send sb. /sth. off to a destination or for a special purpose 派

遣 ，发送

distinction /di•stil]kfn/ n. diffe rence or contrast between one person or thing and 

another 区别

draft / dro:ft / v. to prepare legal documents that sent forth the rights, duties, lia-

b山ties , and entitlements of persons and legal entities 起草

effects / i•fekts / n. movable property; goods 财产

enjoin /in1d3:,in I v. to legally proh心t or restrain by injunction 禁止

equ ality /'ikw:,lati / n. the state of being the same in size, amount value, number, 

degree, status, etc. 平等

explicitly /ik'splisitli/ ad. clearly and fully expressed 明示的

federalism /•fedgralizm / n. the relationship and distribution of power between the 

individual states and the national government 联邦制

harassment /ha•r汜smant I n. making repeated attacks on 骚扰

detention / di• tenfn / n. maintenance of a person in custody or confinement, esp. 

while awaiting a court dec i sion 羁押

hierarchy /1haiara:ki/ n. system with grades or authority or status from the lowest 

to the highest 等级制

immunity /i'mju:ngti/ n. any exemption from a duty, liab山ty , or service of 

process; esp. such an exemption granted to a public official 豁免

impeachment /im•pi:tfmant / n. accusing a public official of a crime in office by 

presenting a written charge called article of impeachment 弹劾

) mpove ri sh /im•p:,varif / v. make sh. poor 使贫困

mfringe / in• frind3 / v. violate another's right or privilege, esp . of an inte llec tual 

property ri ght 侵犯他人权利

judic ial / d抑•diJI/ a. of, rela tin g to , or by the cou rt 司 法的
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malicious / ma'lif as / a. feeling, showing, caused by , malice 恶意的

minister /1minista (r) I n. person at the head of a government department or a 

main branch of one 部长

mutilation f,mju:ti1leifn I n. injury, damage or loss caused by breaking, tearing or 

cutting off a necessary part 损伤，残缺，损毁

oath / au0 / n. a solemn pledge by which the person swearing to a statement implic

itly invites punishment from a supreme being if the person is untruthful 誓言

overt / au1va:t / a. open and observable; not concealed or secret 公开的

pardon / 1po:dn / n. the act or an instance of officially mollifying punishment or oth

er legal consequences of a crime 大赦

partition / po:1tifn / n. the action of dividing 划分，隔离

Pentagon I 1pentagan / n. the five-side building near Washington that is the head

quarter of the U.S. Department of Defense and the U. S. armed forces 五角大楼

persecute /1pa:sikju:t / v. treat sb. cruelly, esp . because of his race, his political 

or religious beliefs, etc. 迫害

pervade /pa'veid / v. to spread to and be perceived in every part of(sth.) 遍布

presidency / 1prezidansi/ n. the position of a president 总统职位

president / 1prezidant/ n. the chief political executive of a government; the head of 

state 总统

press /pres I n. newspapers, periodicals and the news sections of radio and televi-

sion 出版

privacy /1praivasi/ n. freedom from interference or public attention 隐私

province / 1pr:,vins / n. area of learning, activity or responsibility 范围

provision / pra'vi3n / n. condition or stipulation in a document 规定

pursuance / p沁ju:ans / n. while performing sth . ; in the course of sth. 遵循

registrar / 1red3istra (r) I n. a person who keeps official records, esp. a school offi-

cial who maintains academic and enrollment records 登记官

representative l,repri1 zentativ / n. one who stands for or on behalf of another; a 

member of a legislature, esp. of the lower house 代表

reverence /1revarans/ n. feeling of deep respect or(esp. religious) veneration 尊

敬； 崇敬

review /ri'v ju:/ n. consideration, inspection, or re-examination of a subject or 

thing 审查

scandalous /'sk王nd如s I a. disgraceful 极不公正的

senate /'senat/ n. the upper house of a bicameral legislature 参议院
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strip /strip/ v. take away (property, honors, etc.)from sb. 剥夺

subversive /sab•va:siv / a . trying or likely to weaken or destroy a political system, 

an accepted belief, etc. 颠覆性的

testify /•testifai/ v. give evidence as a witness 作证

treaty /•tri:ti/ n. a formally signed and ratified agreement between two nations or 

sovereigns 条约

tribunal /trai1bju:nl/ n. a court or other adjudicatory body 法庭

usurp / jU'za:p / v. unlawfully seize and assume another's position, office, or au

thority by force 利用

Unit Three 

accidental / , 汜ksi'dentl/ a. happening unexpectedly and by chance 偶然的；

意外的

adulterate / a'dAltareit / v. make impure, make poor in quality, by adding sth. of 

less value 以低级品掺进

aforethought / a心：0::i:t / v. plan in advance 预谋

aggravate /•regraveit / v. make worse or more serious 使更严重

ambit I•rem bit/ n. extent 范围

array / a•rei / n. series 系列

arson /10:sn/ n. act of setting sth. on fire intentionally and unlawfully 纵火；放火

assume 闷 sju:m I v. take as true before there is proof, undertake (在未证实前）

假定；以为；承担

assault / a•s:,:lt/ n. violent and sudden attack 猛烈而突然之攻击

allegiance / a1li:d3ans / n. duty, support, loyalty, due (to a ruler or government) 

（对统治者或政府之）忠诚；忠贞；忠顺；效忠

battery /•b无tari / n. (legal) attack upon or threatening touch (to sh.) (法律）殴打

bribe /braib / n. sth. given, offered or promised to sh. in order to influence or 

persuade him (often to ·do sth. wrong) in favour of the giver 贿赂
bribery /•braibari/ n. giving or taking of bribes 贿赂；行贿；受贿

blameworthy /•bleim,wa:oi/ a. deserving blame 应受责备的

coexist I kauig• zist / v. exist at the same time (与……）同时存在；共存

co incidence / kaU'insidans / n. the condition of coinciding; instance of this, hap-

pe ning by chance 同时发生；巧合；巧合之事

concur /kan•ka: I n. agree in opinion (与某人）（在某件事上）意见一致；同意

consent /kan•sent/ n . give agreement or permission 同意
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consolidate / k::ln'S:)lideit/ v. make or become solid or strong; combine or unify in-

to one body (使）巩固；（使）坚强；合并

constitute /灼nstitju:t / v. make up (a whole) ; be the component of 构成

convert / 1k:)IlV::"1:t / v. assume unlawful rights of ownership of (personal property) 

非法占有

corruption /k釭APf::ln/ n. corrupting or being corrupt 腐败

culpability lkAlp::"11bil::"1til n(ia ·state of guilt 罪责

defraud / di'fr:):d / v. trick (sb.) out of what is rightly his 骗取

disregard / dis1rigo:d / v. pay no attention to ; show no respect for 不注意；忽视

delineate / di1 lini,eit/ v. show by drawing or describing 描绘

embezzle I im1bezl/ v. use (money placed in one's care) in a wrong way for one's 

own benefit 挪用（公款）； ！ 盗用

enrage /in1reid3/ v. full with rage 激怒；触怒

falsehood /心： lshud / n. lie, untrue statement 谎言

felony / 1fel::"1ni / n. major serious crime, eg murder, armed robbery, arson 重罪

（例如谋杀、持械抢劫、纵火）

furnish / 1fo:niJ / v. supply or provide {共给

fury / 1fju::"1ril n. violent excitement , esp. anger 狂暴；（尤指）愤怒

gloss / gbs / v. write explanations on 解释

grenade / gri1 neid / n. a small bomb thrown by hand or fired by a rifle 手榴弹；枪

榴弹

harsh / ho :J / a. severe 严厉的

) mpinge / im1pind3 / v. make an impact on 冲击

impute / im1pju:t / v. consider as the outcome of 归于

inadvertent I ,in::"ld'V::"1:t::"1nt / a. (formal) not paying or showing proper attention; 

(of actions) done thoughtlessly or not on purpose (正式用语）不注意的 ；不 当

心的；（指行动）疏忽或无意中所做的

incarceration /in,ko:S::"1'reif::"1n/ n. imprisonment 监禁

incongruous / in1 k:)l)QfU::"1S / a . not in harmony or agreement 不一致的

m小ct /in1flikt / v. give (a blow, etc . ) ; cause to suffer, impose 予 以 （打击）等 ；

使受痛苦；强加之于

innocuous /i1n:)kjU::"1S / a. causing no harm 无害的

inta~gible / in妞nd3::"1bll a. that cannot be grasped 无形的
loosely / 1 lu:sli / ad. not strictly, not exactly 不严格地；不精确地

larceny /1!0:sni/ n. (legal) 盗窃罪；偷窃
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levy /•levi/ v._ impose; collect by authority or force 征收；征集；强迫收集；发动

（战争）

licit / oJisit/ a. lawful 合法的

malicious / ill;)'lif ;)S / a. showing desire to harm others 出于恶意的

manslaughter /'m四n,sb:t;) / n. killing of people 杀戮

mayhem/•meihem I n. crim of maiming 暴力伤害罪

misbrand /mis•br王nd / v. brand or label erroneously 贴加标签

misdemeanor l,misdi•min;) / n. (legal) offense less serious than a felony (法律）

较轻的犯罪行为；轻罪

motive 卜 ffi;)Utiv / n. that which cause sb. to act 动机

negate / ni•geit / v. (formal) deny; nullify (正式用语）否定；使无效

notary /1n;)Ut;)ri/ n. (often public) official with authority to perlorm certain kinds 

of legal transactions, esp. to record that he has witnessed the signing of legal 

documents (法律上的）公证人

outweigh / aut• wei I v. be greater in weight, value or importance than 比……更

重 ；比……更重要、更有价值

penitentiary /,peni•tenf;)ri/ n. (US) prison for persons guilty of serious crimes, 

esp. one in which reform of the prisoners is the main aim (美）监狱（尤指以感

化犯人为主要目的者）

peril /'peril/ n. serious danger 冒险

precaution /pri•k:,f;)n/ n. care taken in advance to avoid a risk 预防；防备

provincial /pr;)'Vinf ;)l/ a. narrow in outlook 见解揣狭的

rescue /'reskju: / v. deliver, make safe (from danger, etc.) ; set free (从危险

中）救出；解救；使免于

reckless /'reklis / a. rash; not thinking of the consequences 鲁莽的；不考虑后

果的

rage / reid3 / n. (outburs_t of) furious anger; \Violence 盛怒（之爆发）；狂暴

ransom /1沺ns;)m / n. sum of money, etc. , paid for freeing of a captive 赎金

seizure /1 si:3;)/ n. act of taking possession of by force or the authority of the law 依

法占有；抢占；没收；查封；控制

shield / fi:ld / n. person or thing that protects 保护之人或物

stark / sto:k / a. bluntly plain 明显的

subornation / ,SAb:,:'neif ;)n / n. inducing (a person) by bribery or other means lo 

commit perjury 以贿赂或其他方法使（人）作伪证或为其他不法行为； 买

通某人
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stringent / 1 strind3;}nt / a. (of rules) strict, server; that must be obeyed (指规则）

严格的；必须遵守的

thrust /0rAStl v. push suddenly or violently 用力推

treason /'tri:zn / n. treachery Lo; betrayal of, one's country or ruler; disloyalty; 

betrayal of trust 叛国；叛逆；不忠；背信

transient / • tr汜nJ;}nt / adj. lasting for a short time only 短暂的

unbeknownst /,Anbi• 的unst / a . without knowledge 不知的

underlying /'Alldg, laiil] / a. of the basis of (a theory, conduct, behavior, doc-

trine) (理论、行为、举止、主义的）基础的

untoward I Afl'tgugd I a. inappropriate 不恰当的

Unit Four 

abide /;:,'baid / v. to accept and obey a decision, rule, agreement etc. , even 

though you may not agree with it 遵守（法律）；信守（协议）

accusatorial /;:,,kju:z;:,•t:,:ri;:,1/ a. 控告人一方的

acquit 闷 kwit / v. give a legal decision that (sb . ) is not guilty 判定无罪

admissibility / red,mis;:ibiliti I n. acceptable or allowed trait, especially in a court of 

law 可采纳性，可接受性

adversarial /red•v;:,s;:iri;:,l/ a. an adversarial system, esp. in politics and the law, 

is one in which two sides oppose ·i rnd attack each other (政治法律）对手的；对

抗的

affidavit /汜什 deivit / n. a written statement made under oath, for use as a proof in 

a court of law 书面证词 ，宣菁书

afoul /;:,•faul/ a. (formal) to cause problems by doing sth. that is against the rules 

or that goes against people's beliefs 和... …发生冲突；和……抵触

bail /beil/ n. money left with a court of law to prove that a prisoner will return 

when their trial starts 保释金

cocaine /k;:,U'kein/ n. a drug, usually in the form of a white powder, that is taken 

illegally for pleasure or used in some medical situations to prevent pain 可卡因

concede I k;:,n•si:d / v. admit, often unwillingly, that sth. is true 勉强承认

counsel /•kauns;:,l/ n. a type of lawyer who represents client in court 辩护律师；

法律顾问

cross -examine / ,kr:,s ig•zremin / v. ask detailed questions of someone, especially a 

witness in a trial, in order to discover if they have been telling the truth (在法庭

上诘问证人）盘间，交叉质询
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culpab山 ty / ,kAlp;}1biliti / n. the quality of deserving blame 应受谴责性；应受谴

责的状态

exparte /•eks,pa:ti:/ a. (Latin) 单方面的

exculpatory / eks心l,p叩ri / a. removing blame from somebody 开脱罪责的

exhibit I ig•zibit/ n. document, object, etc. produced in a law court and referred 

to in evidence (法庭上提出之）证件；物证

fathom /•f知的m I v. get lo the bottom of 彻底了解

habeas corpus /,heibi;}s1k::,:p;}s/ n. (Latin) 人身保护令（状），人身保护法，人身

保护权

impartial /im•po:f ;}) / a. not supporting any of the sides involved in an argument 公

正的

imprisonment /im•priznm;}nt/ n. the state of being in prison, or the time someone 

spends there 囚禁；关押，监禁

incompetence /in• k::,mpit;}nS / n. lack of ability, Knowledge, legal qualification, 

or fitness to discharge a required duty professional obligation 无行为能力，法律

上无资格

indictment /in•daitm;}nt / n. an official written statement charging someone with a 

c riminal offence; the act of officially charging someone with a criminal offence 起

诉书，控告书；诉状

indigent /'indid3;}nt/ a. extremely poor 极端贫困的

information /infa•meif ;}n / n. statement by which a magistrate is informed of the of

fence for which a summons or warrant is required. In general, any person may lay 

an information , unless there is a statutory rule to the contrary . An information 

will suffice if it merely describes the alleged offence in ordinary, non-technical 

language. It is usually in writing and may be substantiated on oath and includes 

the name of the party charged , the offence (when and where committed) (公诉

人对一项刑事犯罪提出的）控告书

incriminate /m1knmme1t/ v. say that sb . is guilty or wrongdoing 控告

institute /•institju:t/ v. start legal proceeding against sb. 对某人提窃诉讼

jeopardy /•d赞p;}di / n. in danger of being damaged or destroyed 危险

layman /le1m汜n / n. not expert 非专业人员

lectern / 1 lekt;}n / n. a high sloping surface for putting an open book or notes on 

while you are giving a lecture, sermon etc. 面板倾斜的讲桌；读经台

magistrate /•mred3istreit I n. a person who acts as a judge in a law court that deals 

with crimes that are not serious 治安法官；地方法官
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molest / ill;)'lest/ v. touch or attack someone in a sexual way against their wishes 

骚扰

muster /'ffiASt;:, / v. produce or encoura,ge especially an emotion or support 聚集

几olo contendere I'的ul;:,u k;:,n1tend;:,ri/ (Latin) I do not wish to contend. (刑事诉

讼中）被告不愿争辩但又不承认犯罪的抗辩，无罪申诉

obviate /1:,bvieit/ v. (formal) remove a difficulty, especially so that action to deal 

with it becomes unnecessary 排除（困难）；避免

pending / 1pendiIJ / a. about to happen or waiting to happen 即将发生的

per curiam /p;:,1kju;:, 由m I (Latin, by court) (意见、判决等）由法庭（即全体参

审法官）共同决议的

petition /p;:,1tif ;:,n / n. a doc ument signed by a large number of people demanding 

or requesting some action from the government or another authority; a formal let

ter to a court of law requesting a particular legal action 请愿书；（向法院递交

的）诉状

portion /1p:,:f;:,n/ n. a part or share of something larger 部分

presumption /pri'ZAmpfn/ n. an act of thinking tha t something is true because it is 

very likely; the act of thinking something is true because it is very likely, al

though there is no certain proof 假定；（法律）无证据推定

probation /pr;:,1beif;:,n/ n. a period of time when a criminal must behave well and 

not commit any more crimes in order to avoid being sent to prison 缓刑

prosecutor / 1pr:,si1 kju:t;:, / n. a legal representative who officially accuses someone 

of committing a crime, especially in a court of law 检察官；公诉人

punitive /1pjunitiv / a . intended as a punishment 惩罚性的

quasi-judicial /'kweizai,d3u:1difl/ a. 准司法的（指在某种程度上或一定范围内

具有立法性质的，一直虽为立法性质但不在立法机关权限内的）

remand /ri'ma:nd/ to send back (a case) to a lower court with instructions about 

further proceedings 发回重审

reversal / ri1 v;:,:sl / a. the act or an instance of changing or setting aside a lower 

court's decision by a higher co urt 更高级法院作出的改变或废弃较低法院裁决

的行为或实例

session /'se fan I n. a formal meeting or seri es of meetings of an organization such 

as a parliamen t or a law court 一届会议 ；开庭期

stipulation /, stipju'leif an/ n. a specifi c cond山on that is stated as part of an 

agreement 条款，规定，约定

substitute /1sAbstitju:t / n. a thing or person that is used instead of another thing 
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or person 替代物；替代者

subscribe /sgb•skraib/ v. agree with 同意，赞成

tour de force !•tugdg心：S / (Latin) 精心杰作

unanimous /ju:'血nimgs/ a . all agree about one particular matter or vote the same 

way, and if a decision or judgment is unanimous, it is formed or supported by 

everyone in a group 一致同意的

verdict / 'vg:dikt/ n. an opinion or decision made after judging the facts that are 

given, especially one made at the end of a trial 裁决

victim /•viktim / n. someone or something which has been hurt, damaged or killed 

or has suffered, either because of the actions of someone or something else, or 

because of illness or chance 受害者

voir dire I, vwa: 'dig/ (Latin) (法院对证人或陪审员的）预先审查（程序）

warrant /'w:,rgnt/ n. written permission from a court of law allowing the police to 

take a particular action 搜查证，逮捕证

wrap up /r汜p AP/ finish or complete a job, meeting etc. 完成，结束（工作、会

议）

zealous /'zelgs / a. marked by active interest and enthusiasm 热衷的

Unit Five 

action /'王kfn / n. legal process; lawsuit 诉讼

administer /奾 minist;:i / v. give or apply in a formal way 执行，施行

alimony /屯lim;:ini / n. allowance that a court may order a man to pay to his wife or 

former wife before or after a legal separation or divorce (经法院判决在分居或离

婚以前或以后男方付给妻子或前妻的）赡养费

allegation / ,reli'geif;:in/ n. the assertion, declaration or statement of a party of what 

he can prove 断言，主张，指控

alternative /::,:l1t;:i:n;:itiv / a. allowing or necessitating a choice between two or more 

things 二选一的 ；两者（或两者以上）择一的

appeal / ;:i1pi:l / n. a request to a supervisory court, usually composed of a panel of 

judges, to review a lower court's decision 上诉

appellant 闷 pel;:int / n . the party bringing the action to court (usually an appel-

late/ appeal court) 上诉人；控诉人

appellee /氐p;:i1li: / n. the party responding to an appeal 被上诉人

append 闷pend/ v. add as a supplement or an appendix 附加，添加

assert /;:i1s;:i:t/ v. state (sth.) clearly and forcefully as the truth 清楚而有力地表
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明（某事物）为事实；声称

assess /;:)1Ses/ v. decide or fix the amount of sth. 确定，评定（某数额）

avail /;:)'veil/ v. make use of sth. ; take advantage of sth. 使用某事物；利用

某事物

calculated /'krelkju, leitid / a. made or planned to accomplish a certain purpose; 

deliberate 有意的，故意的

challenge / 1tJrelind3 / v. question the truth, rightness or validity of (sth.) ; dis-

pute 怀疑（某事的）真实性、正确性或有效性；提出异议

n. formal objection (提出）反对

commence / k;:)1mens / v. begin; start 开始；启动

complaint /k;:)m1pleint / n. initial document filed by the plaintiff in a civil case sta

ting the claims against the defendant 起诉书

comply / k;:)m1plai / v. to act in accordance with another's command, req_uest, rule, 

or wish 顺从，答应，遵守

compute /k;:)m1pju:t / v. determine an amount or number 计算

count / kaunt / n. in a complaint or similar pleading, the statement of a distinct 

claim 诉讼请求

counterclaim /'kaunt;:), kleim / n. a claim by a defendant in a civil case that the 

plaintiff has injured him or her 反诉

cred如lity I , kredi'biliti / n. the quality, capability, or power to elicit belief 可

信性

custody /'kASt;:)di/ n. the act or right of guarding, especially such a right granted 

by a court 保护；监护权

damages /'dremid3iz / n. money paid or claimed as compensation for damage, loss 

or injury 损害赔偿金

declaratory / di• kl四f;:)1 t;:)ri I a. declarative 宣告的，公告的

defamation / ,defo•meiJn / n. the act of harming the reputation of another by mak

ing a false statement to a third person 诽谤

defendant / di•fend;:)nt / n. the person against whom a lawsuit is filed 被告

defense / di•fens / n. the action of the defendant in opposition to complaints against 

him or her 答辩

deficiency / di'fiJ;:)nSi / n. the quality or condition of being deficient; incomplete

ness or inadequacy 缺乏，不足

deliberate /di•lib;:)reit/ v. consult with another or others in a process of reaching a 

decision 商讨；评议

·439· 



de novo J,di:'nauvau I a . (Latin) anew 再次的；重新的

deposition / depa'ziJ an/ n. the sworn testimony of a witness taken before trial held 

out of court with no judge present 证明书； 宣誓证词 ；证言

deter /di1ta:/ v. to prevent or discourage from acting, as by means of fear or doubt 

阻止；妨碍

discharge /dis1tJa:d3 I v. officially allow a person to go 正式准许离开

discovery / dis• kA vari/ n. part of the pre-trial litigation process during which each 

party requests relevant information and documents from the other side in an at

tempt to "discover" pertinent facts. Generally discovery devices include deposi 一

tions, interrogatories, requests for admissions, document production requests and 

requests for inspection . 信息披露

discretion / dis• kre Jan/ n. freedom to decide for oneself what should be done 自由

裁量

dismissal / dis1misJ / n. action of dismiss 不予理会；驳回

disqualification / dis,kw:,lifrkeiJan / n. the act of disqualifying or the condition of 

having been disqualified 不适格，无资格，资格被取消

domain / dau•mein I n. the field of thought , knowledge, or activity 领域；范畴

effectuate /i•fektjueit/ v. bring about; effect 实现；招致

emergence li'ma:d3ans / n. action of emerging 出现；兴起

enumerate /i •nj u:mareit/ v. name (things on a list) one by one; count 列出；

列举

equitable /1ekwitabl/ a. just, fair ; existing in equity 公平的；公正的；衡平法的

estop /is心p / v. bar or prevent by estoppel 禁止反悔

exemplary /ig• zemplari/ a. serving as a warning; admonitory 警告性的；惩戒的

expedite / 1ekspidait/ v. speed up the progress of; fac山tale 加速……的进程

facilitate /fo1siliteit / v. make easy or less diffic ult 使容易或减少困难

file /fail/ v. ca rry out the first stage of (a lawsuit, for example) 提起申请进行

（如诉讼）的第一阶段

foreperson /•f工， pa:san / n. the chair and spokesperson for a jury 首席陪审员，陪

审团主席和发言人

foresee /fo:1 si: / v. see or know that sth . is going to happen in the future; predict 

预见；预知

franchise /•fr四ntJaiz / n. a privilege or right officially granted a person or a group 

by a government, especially 特许权

genuine / 1d3enjuin / a. real; not fake or artificial 真的；非伪造的；非人工的
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hale /heil/ v. to compel (someone) to go 迫使.. . …去；强迫

impose / im1 pauz / v. establish or apply as compulsory; levy 征税，强加

incur / in'ka: / v. suffer or bring on oneself (a liability or expense) , sustain 招致；

引起；造成

inference /'infarans / n. the act or process of deriving logical conclusions from 

premises known or assumed to be true 推论

injunction /in1d3A1JkJan/ n. an order of the court prohibiting (or compelling) the 

performance of a specific acl to prevent irreparable damage or injury 强制令，禁

制令

instrument / 1instrumant / n. a legal document 文书，法律文件

interrogatory / , int a'r:,gatari / n. a formal or written question, as to a witness, 

usually requiring an answer under oath 向证人提出的正式或书面问题，通常要

求以宣誓回答 ，质问，质询

intrastate /,intra'steit / a . (existing) within one state, esp . of the USA (存在于）

州内的（尤指美国）

invoke /in'vauk / v. use (sth.) as a reason for one's action; call upon for help 援

用；求助千

item ize I 1aitamaiz / v. set down item by item; list 逐条记载

liab山ty I, laia1 biliti / n . any legal res pons伽lity, duty or obligation 责任，义务

libe l /1laibal / n. a false publication in writing, printing, or typewriting or in signs 

or pictures that maliciously damages a person's reputation 诽谤

mandatory I'm汜ndatari / a. required or commanded by authority; obligatory 命令

的，强制的

mechanism / 1mekanizam / n. a habitual manner of acting to achieve an end 手法，

技巧；机制

memorandum I ,mema1rrendam / n. note made for future use, esp. to help oneself 

remember sth . ; record of an agreement that has been reached but not yet formally 

drawn up and signed 备忘录；协议记录；意向书

merit /'merit/ v. be worthy or deserving 值得

n. (pl.) the elements of grounds of a claim or defense ; the substantive consider

ations to be taken into account in deciding a case 案件的是非曲直

motion / 1mauJ an/ n. a request asking a judge. to issue a ruling or order on a legal 

maller (诉讼人向法院提出的）请求，申请

negligence / 1neglid3ans / n. the failure to use reasonable care 疏忽

objection I ab'屯ekJan I the act of taking exception to some statement or procedure 
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in trial used to call the court's attention to improper evidence or procedure 反对

oppression 心prefan/ n . oppressing or being oppressed 压迫；压制

option /1:,pfan/ n. the right or power to c hoose 选择权

partition /po:1tif an/ n. the act of dividing; esp . , the division of real property held 

jointly or in common by two or more persons into individually owned interests 财

产分割

peremptory /pa•remptari/ a. (of commands) not to be disobeyed or questioned 

（指命令）不容抗拒的 ；强制的

perilously /'peralasli / ad. full of risk; dangerou sly 非常危险地

plaintiff /•pleintif/ n. the person who initiates a lawsuit 起诉人， 原告

pleading /pli:dil] / n. a formal document in which a party to a legal proceeding 

(esp . a civi l lawsuit ) sets forth or responds to allegations, claims, denials, or 

defenses 答辩；诉答

poll /paul/ v. ask one's opinion; to ask to vote 做民意调查；投票

preclude /pri1 klu:d / v. exclude or prevent (someone) from a given condition or 

activity 排除

prerequisite /,pri:•rekwizit / n. thing required as a cond ition for sth . to happen or 

ex i st 前提； 先决条件；必备条件

probate I'praubeit/ n. official process of proving that a will is correct 遗嘱检验 ；

遗嘱认证

procedural /pra1si:d3aral/ a. of or concerning procedure, especially of a court of 

law or parliamentary body 程序的，尤指法庭或议会机构的程序的

progeny / 1pr:,d3ani/ n. offspring 子女；后代

prospective /pra'spektiv / a. expected to be or to occur 可能的；预期的

proximate / 1 pr:,ksimit / a. nearest 最接近的

quash /kw:,J / v. reject (sth .) (by legal procedure) as not valid; to declare 

(sth . ) not to be enforceable by law (依法）撤销（某事物）；宣布（某事物）

无效

questionnaire l,kwestf a'n的 (r) I n. written or printed list of questions to be an

swered by a number of people, esp . to collect statistics or as part of a survey 问

卷 ；调查表

rebuttal /ri1bAtal/ n. the introduction of contrary evidence; the showing that state

men ts of witnesses as to what occurred is not true; the stage of a trial at which 

such evidence may be introduced 辩驳，举反证

remittitur /ri•mitita/ n. 减免赔偿额
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requisite /•rekwizit/ a. required by circumstances or necessary for success( 情况）

需要的；（成功）必要的

reside /ri• zaid / v. have one's home (in a certain place) ; live 定居于（某处）；

居住

retire /ri'taia(r) / v. retreat or go away, esp. to somewhere quiet or private 退下，

退出，离开（尤指到僻静处）

reversible /ri•va:sabl/ a. that can be reversed 可撤销的

sanction /'srenkJ an/ n. that part of a law which inflicts a penalty for its violation, 

or bestows a reward for its observance 制裁

scrutinize /•skru:tinaiz / v. examine or observe with great care; inspect critically 

细看，仔细检查

serve / sa:v / v. deliver a legal document, such as a complaint, summons or sub-

poena 送达

solicit / sa• lisit/ v. try to obtain 设法获得；招揽

stipulate /• stipjuleit / v. state or agree 规定；约定

stipulation / ,stipju•leiJan/ n. an agreement between parties to a dispute or court 

action that a certain fact is true or uncontested, also an agreement between parties 

lo a spec ific procedure or action such as a stipulation to extend time to answer a 

complaint 规定，契约；（双方辩护律师对有关审理事项达成的书面）协议书

streamline / stri:mlain / v. simplify 使简单化

subpoena / sab• pin a/ an order directed to an individual commanding him to appear 

in court on a certain day to testify or produce documents in a pending lawsuit 

传票

sustain / sa'stein/ v. decide that (a claim, etc .) is valid; uphold 确认（某项要求

等）正当有效 ；认可；准许

template / •templeit/ n. pattern or gauge, usu. of thin board or metal, used as a 

guide for cutting or drilling metal, stone, wood, e tc . 样板；模板；型板

two-pronged /tu:pr:>JJd / a. 两方面的

ultimately /'A脰mitli / ad. in the end; finally 最后；终于

valid /'vrelid / a. legally suffic ient; binding 有效的

vehicular / vi• hikj ula / a. intended for or consisting of vehicles 供车辆使用的；车

辆的

visitation f.visi•teiJan/ n. a relative's , esp. a noncustodial parent's, period of ac

cess to a child 探视

waive /•weiv / v. abandon or forsake a right 放弃
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warrant /•w:,r~nt / v. guarantee the quality, accuracy, or condition of 保证

whereby /w的bai / conj. in accordance with which; by or through which 与……一

致；通过……，借以

Unit Six 

abate 闷beit I v. reduce in amount, degree, or intensity 减少，减轻

accommodation I ::i,k叩灯deif::in/ n. adaptation and adjustment 调整，通融

adverse /氐dv::i:s / a. contrary to one's interests or welfare; harmful or unfavorable 

不利的；有害的或不利的

allure 闷 !ju::,/ v. attract with something desirable; entice 诱惑；引诱

amorphous 闷m心s / a. of no particular type; anomalous 难归类的；奇怪的

anguish /1 四I]gwif I n. agonizing physical or mental pain; torment 剧痛，身体上或

精神上的剧痛；极度痛苦

annoyance / ::>'n如ns / n. the act of annoying or the state of being annoyed 恼怒的

行为，被打扰的状态

apprehension / 1repri1henf s1n / n. fearful or uneasy anticipation of the future; dread 

担心，忧虑；对未来充满恐惧或焦虑；忧惧

blameless / 1bleimlis / a. free of blame or guilt; innocent 尤可责备的；无辜的

boulder /'b::,uld::i / n . a large rounded mass of rock lying on the surface of the 

ground or embedded in the soil 岩石块

chattel I't f汜tl / n. an article of personal, movable property 动产

causation /k:,:1zeif::,n/ n. the fact of being the cause of something produced or of 

happening ; the act by which an effect is produced 因果关系；原因

conversion /k叩心：f ::in/ n. the unlawful appropriation of another's property 非法

挪用他人财产

contributory /k::in'tribjut::iri/ a. helping to bring about a result 有助于……的，辅

助的

defamation / 1defo1meif ::in/ n. the act of defaming; calumny 诽谤；中伤

defect /di1fect/ n. the lack of sth. necessary or desirable for completion or perfec-

tion 瑕疵

derogatory I di1 r:,g如ri / a. disparaging; belittling 毁谤（性）的，贬抑（性）的

detriment /'detrim::,nt / n. damage, harm, or loss 损害，损失

easement I 1i:zm::,nt / n. a right, such as a right of way, afforded a person to make 

limited use of another's real property 地役权

feedlot I 1fi:dbt / n . a plot of ground on which livestock are fattened for market 将
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备卖牲畜养肥的饲养地

hefty /'hefti/ a. of considerable size or amount 异常大的或相当多的

hogpen /1h::,gpen/ n. 猪圈

immediate li'mi:diat/ a. without intervening medium or agent; direct 直接的，最

近的

impair /im'pea/ v. cause to diminish, as in strength, value, or quality 削减，

减弱

indemnify /in1demnifai / v. make compensation to for damage, loss, or injury suf-

fered 赔偿；补偿

intentional /in1tenfanal/ a. done deliberately; intended 故意的

inte rvene / inta1vi:n / v. occur as an extraneous or unplanned cucumstance 干扰，

介入

!aches /佃tfizl n. 疏忽，怠慢

liberal / 1 libaral / a . generous 慷慨的

malarial /ma1lea如1 I a . (有）漳气的

manure /ma1njua/ n. 肥料，粪便

microscopic /maikra's灼pik / a . too small to be seen by the unaided eye but large 

enough to be studied under a microscope 非用显微镜不可见的；微观的用肉眼

不可见的但是可以用显微镜观察的

misconduct /mis'k::,ndAkt / n. behavior not conforming to prevailing standards or 

laws; impropriety 违法行为，不端行为

narcotic Ina:'知tik/ n. 致幻毒品

negligent /'neglid3ant / a. lacking attention, care, or concern 疏忽的

nuisance /•nju:sns / n. a use of property or course of ·conduct that interferes with 

the legal rights of others by causing damage, annoyance, or inconvenience 滋扰，

防害

offensive 闷fensiv / a. causing anger, displeasure, resentment, or affront 令人愤

怒的

per se Ip忒 sei I ad. (Latin) of, in, or by itself or oneself; intrinsically 本身

possession / pa'ze fan/ n. the act or fact of possessing 拥有

prescriptive /pri'skriptiv / a. making or giving injunctions, directions, laws, or 

rules 规定的

prescription /pri1skripf;:in/ n. the process of acquiring title to property by reason of 

uninterrupted possession of specified duration (依据传统或长期使用而）要求权

利；获得权利
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profanity /pra•freniti / n. vulgar or irreverent speech or action 亵渎

rationale / ,r叫Ja•no:li / n. fundamental reasons; the basis 基本原理；根据

recover /ri• kA va / v. receive a favorable judgment in a lawsuit 胜诉

relief /ri•li:f / n. redress awarded by a court 救济

remedy /•remidi/ n. a legal order of preventing or redressing a wrong or enforcing a 

right 法律补救方法，救济

reprehensible / ,repri•hensabl/ a. deserving rebuke or censure; blameworthy 应受

指责的

repute /n'pJu:t / n. reputation 名声

restatement /n'ste1tmant/ n. 重述

riparian / rai• pcarfan / a . of, on, or relating to the banks of a natural course of wa-

ter 河岸的，水边的

shadow /1J无dau I v. follow, especially in secret; trail 跟踪

shaft / Jo:ft / n. 井筒

shoplifting /1J:,p1liftiu/ n. the act of stealing goods from a shop during shopping 

hours 入店行窃

slander /•slo:nda / n. oral communication of false statements injurious to a person's 

reputation 造谣，诽谤指口头传播错误的言论以对某人的名誉造成伤害

sobriety / saU'braiati / n. the state or quality of being sober 清醒

temperament /'temparamant / n. the manner of thinking, behaving, or reacting 

characteristic of a specific person 气质，性情，脾气

therein / ocar'in/ ad. in that place, time, or thing 在那儿，那时，在那件事中

tort /t:,:t / n. damage, injury, or a wrongful act done willfully, negligently, or in 

circumstances involving strict liability, but not involving breach of contract, for 

which a civil suit can be brought 侵权行为

tortfeasor /•t:,:t•fi:za / n. a party who has committed a tort 侵权人

trait /treit / n. a distinguishing feature 特征，显著的特点

tranquility / tr汜IJ'kwiliti/ n. a state of peace and quiet 宁静

trespass /'trespas / n. to commit an unlawful injury to the person, property, or 

rights of another, with actual or implied force or violence, especially to enter onto 

another's land wrongfully 非法侵入

vicious /'viJ as/ a. savage used c"hiefly of animals 野蛮的

waft /wo:ft / v. convey or send floating through the air or over water 飘浮在空气

中或水上漂浮着传或送

wiretap /'waia, trep / v. to install a concealed listening or recording device or use it 
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to momtor commumcat10ns 窃听

zealously /'zel~sli / ad. 积极地，狂热地

Unit Seven 

acceptance I gk• septgns / n. an agreement, either by express act or by implication 

from conduct, to the terms of an offer so that a binding contract is formed 承诺

accountable I g'kauntgbl/ a. required or expected to give an explanation for one's 

actions, etc . ; responsible 应作解释的；应作说明的；应负责任的

adhesion /奾 hi:3gn / n. being or becoming attached to sth. 黏着；附着

aggrieved / g'gri:vd / a . harmed; injured 受侵害的；受损害的

appropriate 闷prguprigt / a. suitable; right and proper 适当的；合适的；正当的

assent / g'sent/ n. agreement; approval 同意；赞成

assign / g'sain / v. transfer (property, rights, etc.) to sb. 将（财产、权利等）

转让

assurance / g'Jugrgns I n. statement expressing certainty about sth . ; promise 保

证；担保

bargain /'bo:gin / n. agreement 协议；交易

bilateral /bai•lretgrgl/ a . having two sides 双边的

billiards / •biljgdz / n . game for two people played with cues and three balls on an 

oblong cloth-covered table 台球戏；弹子戏

bona fide I•bgung faid / a . (Latin) genuine; without fraud or deception 真实的；

真诚的；诚意的

butcher /•butJg/ v. kill and prepare (animals) for meat 屠宰

chamber /•tJeimbg / n. room; judge's room 内室；法官的办公室

cholera / 'k::,lgrg / n. infectious and often fatal disease causing severe diarrhoea and 

vomiting , common in hot countries 霍乱

commission /kg•miJgn/ n. payment to sb . for selling goods which increases with 

the quantity of goods sold 佣金；回扣；酬劳金

compromise /1 k::,mprgmaiz / n. giving up of certain demands by each side in a dis

pute, so that an agreement may be reached; settlement reached in this way 妥

协；和解

concealment /kgn'si:lmgnt/ n. keeping from being seen or known about; hiding 

sth. 隐瞒；隐藏

consideration / kgnsidg• reiJ gn / n. sth. of value (such as an act, a forbearance, or 

a re turn promise) received by a promisor from a promisee 对价
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contemporaneous /kan,tempa•reinjas/ a. existing or happening at the same time 

同时存在或发生的；同时期的

contention /kan•tenf an/ n. assertion made in an argument 论点

controversy I'知ntrava:si/ n. public discussion or argument, often rather angry, 

about sth. which many people disagree with 公开辩论；论战

counteroffer I'kaunta, :,:fa/ n. an offeree's new offer that varies the terms of the 

onginal offer and therefore rejects the original offer 反要约

deem I di:m / v. consider; regard 认为；视为

如affirm / ,dis a• fo:m / v. declare (a voidable contract) to be void 宣告（合同）

无效

due / dju: / a. owing or payable; constituting a debt 应履行的；应付的

enrich /in•ritf / v. make sb. /sth . rich or richer 使某人／某物赋予或更富裕

Exchequer /iks'tf eka / n. government department in charge of public money 财

政部

executor /ig•zekjuta/ n. a person named by a testator to carry out the provisions in 

the testator's will 遗嘱执行人

executory I eg• zekjutari I a. to be performed at a future time; yet to be completed 

待生效的；尚未履行的

extort /iks• b:t / v. obtain sth. by violence, threats, etc. 强夺；强抢；勒索；

敲诈

extortion / iks心：Jan/ n. action of extorting 强夺；强抢；勒索；敲诈

extrinsic / eks•trinsik / a . from outside sources 外在的；间接的

forbearance /fo:1 bcarans / n . the act of refraining from enforcing a right, obliga-

lion , or debt 不行使某项权利；放弃某项权利

foreseeab山ty If工， s闷 biliti / n. the quality of being reasonably anticipatable 可预

见性

forthcoming /fo:0'从mi[J / a. about to happen or appear in the near future 即将发

生或出现的

frivolous /•frivalas / a. lacking a legal basis or legal merits; not serious 没有法律

依据的；无意义的；不严肃的

frustration I fr AS 'treiJan I n. the prevention or hindering of the attainment of a 

goal, such as a contractual performance (目的）落空；目的实现受阻

gratuitous / gra•tju (:) itas / a. done or performed without obligation to do so; given 

without consideration 自愿的；单方受益的

holdup /'hauldAp / n. stoppage or delay 停顿；延搁
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illusory /i'lu:s~ri / a. deceptive; based on a false impression 虚假的；空洞的

impracticability /im,prrektik~1biliti/ n. a fact or circumstance that excuses a party 

from performing an act, esp. a contractual duty, because (though possible) it 

would cause extreme and unreasonable difficulty 不可行性；不能实行

induce /in1dju:s / n. persuade, influence, lead or cause sb. to do sth. 引诱；劝

诱；招致；促使

infirm /in心：m I a. physically weak caused by age or disease 体弱的；虚弱的

insecurity / ,insi1kju~riti/ n. the state of being not secure or safe 不安全

intoxicated /in1t:,ksikeitid/ a. caused to lose self-control as a result of alcohol or 

drug consumption; drunken 失去自制力的；醉的

irreplaceable / ,iri1pleis~bl / a. that cannot be replaced if lost or damaged 不能替

代的

jackplane / ,d3王kplein/ n. (木工用的）粗创；大创

justifiably /'d3Astifaibli / ad. that can be justified 正当地；法律认可地

lapse /!reps/ n. the termination of a right or privilege because of a failure to exer

cise it within some time limit or because a contingency has occurred or not oc-

curred (权利或物权的）终止，失效

literally / 1 lit~r~li / ad. exactly; (used to intensify meaning) , actually 确实地；

（用于加强语气）简直

majority /m~'d3:,riti/ n. the status of one who has attained the age of majority 

(usu . 18) 成年

manifestation / ,mrenifes1teiJ~n / n. showing clearly; action or statement that shows 

sth. clearly 显示；表明；证明

medium /1mi:dj~m/ n. means by which sth. is expressed or communicated 媒介；

方法；手段

minority Imai而riti / n. the state or condition of being under legal age 未成年

misrepresentatio汕mis, reprizen'teiJ~n / n. an intentionally or sometimes negli

gently false representation made verbally, by conduct, or sometimes by nondis

closure or concealment and often for the purpose of deceiving, defrauding, or 

causing another to rely on it detrimentally 虚假陈述

mitigate /'mitigeit/ v. make less severe or intense 减轻

mutual / 1mju:tju~l / a. directed by each toward the other or others; reciprocal 木甘

互的

offer /1:,fo/ n. a promise to do or refrain from doing some specified thing in the fu 

ture; a display of willingness to enter into a contract on specified terms, made in 
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a way that would lead a reasonable person to understand than an acceptance, 

having been sought, will result in a binding contract 要约

parol /p;)'f;)Ul/ a. oral; unwritten 口头的；非言语的

perseverance / 1p;):Si1Vi;)f;)IlS / n. continued steady effort to achieve an aim; stead-

fastness 坚持不懈；不屈不挠

prescribe /pris1kraib/ v. declare with authority that (sth.) should be done or is a 

rule to be followed 规定；制定

press /pres/ v. make (one's case, etc.) urgently or repeatedly 竭力要求，主张；

坚持；强调

procure /pr;)1kju;)/ v. obtain sth. , esp. with care or effort; acquire 取得；获得

provoke I pr;)'V;)Uk / v. cause to occur 激起；导致

quasi -contract /'kweizai'k::,ntrrekt / n. an obligation imposed by law because of 

the conduct of the parties, or some special relationship between them, or because 

one of them would otherwise be unjustly enriched 准合同；准契约

rejection /ri1d3ekJ;)n/ n. a refusal to accept a contractual offer 拒绝接受要约

repudiation /ri,pju:di1eif ;)Il / n. a contracting party's words or actions that indicate 

an intention not to perform the contract in the future; a threatened breach of con-

tract 拒绝履行合同

rescind / ri1 sind / v. abrogate or cancel (a contract) unilaterally or by agreement 撤

销；解除

rescission / ri1 si3;)n / n. a party's unilateral unmaking of a contract for a legally suf

加ient reason, such as the other party's material breach; an agreement by con

tracting parties to discharge all remaining duties of performance and terminate the 

contract 撤销；解除

restitution /, resti'tju:J;)n / n. return or restoration of some specific thing to its 

rightful owner or status 返还原物；恢复原状

revoke /ri1心uk I v. withdraw an offer by the offeror 撤销；撤回；取消

revocation I, reV;)'keif ;)Il I n. withdrawal of an offer by the offeror 撤销；撤回；

取消

said / sed / a. aforesaid; above-mentioned 上述的

sheriff /'ferif/ n. (in the US) chief officer responsible for enforcing the law in a 

county (美国的）县治安官

shove / f Av/ v. put (sth.) casually (in a place) 随意将（某物）放在（某处）

specify /'spesifai/ v. state or name clearly and definitely 确切说明；明确规定；

详述
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speculate /'spekju, leit / v. form opinions without having definite or complete 

knowledge or evidence; guess 思考；思索；推断；推测

stimulant /'stimjulant / n. (drink containing) a drug that increases physical or 

mental activity and alertness 兴奋剂

suretyship /'fuarntifip / n. guarantee that sh . will pay his debts, perform a duty, 

e tc. 保证关系

suspend / sas•pend / v. temporarily keep (a person) from performing 暂停；中止

synonymous / si而nimas / a. having the same meaning 同义的

terminology /, ta:mi•n如d3i / n. technical terms of a particular subject 专门用语；

术语

testator /tes1teita/ n. a person who has made a will; esp. a person who dies leav-

ing a will (死后）留有遗嘱的人

transaction /trren1zrekJan/ n. the act or an instance of conducting business or oth

er dealings; something performed or carried out; a business agreement or ex-

change 交易；业务

unconscionability / All'k:,nJana'biliti / n. extreme unfairness; the principle that a 

court may refuse to enforce a contract that is unfair or oppressive 极不公平

unconscionable / ,An'k:,nJanabl / a. (of a person) having no conscience; unscru

pulous; (of an act or transaction) showing no regard for conscience 不道德的

ult. (ultimo 的缩略语） /'Aitimau / a. in or of the month preceding the current 

one 上月的

unfounded / All'fa undid/ a. with no basis in fact; groundless 毫无根据的

unilateral /1ju:nilretaral/ a. one-sided; relating to only one of two or more persons 

or things 单方的；单方面的；单边的

vague / veig / a. imprecise; not clear; uncertain 模糊的；不清楚的；不确定的

virtually / 1va:tjuali / ad. in every important respect; almost 事实上；实际上

void / v:,id / a. of no legal effect; null 无效的

voidable /'v:,idabl / a. valid until annulled; capable of being affirmed or rejected 

at the option of one of the parties 可撤销的

vulnerability I, v Alnara1bilati / n. the state that can be hurt, wounded or injured; 

being exposed to danger or attack 易受伤害性；易受攻击性

whim / wim / n. sudden desire or idea 冲动，心血来潮

Unit Eight 

adjoin 闷d3:,in / v. be next or nearest to and joined with (sth.) 临近；邻近；毗连
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adjudicate / a1d3u:dikeit/ v. act as a judge in a court; judge and give a decision 

on 判决；裁决；裁断；裁定

affix /a1fiks/ v. stick, fasten or attach sth. 粘上，贴上，固定于

aggregate /'工grigit I n. total amount 总计；总量；合计

alienate /'eiljaneit / v. transfer the ownership of (property) from one person to 

another 转让（财产）所有权；让渡

allocate I'relaukeit / v. decide officially that a particular amount of money, time 

etc. or somethin g such as a house or job etc. should be used for a particular pur

pose 分配，配给

alteration / ,::i:lta'reiJan / n. act or result of changing 改变；更改 ；变更；修改

assignment / a'sainmant / n. act of assigning (esp. property, rights, etc.) 转让

auction /1::,:kJan/ n. method of selling things in which each item is sold to the per-

son who offers the most money for it 拍卖

bailee / ,bei1li: / n. a person who receives personal property form another as a bail

ment 受托人

bailment /1beilmant / n. a delivery of personal property by one person to another 

who holds the property for a certain purpose under an express or implied-in-fact 

contrac t 寄托

categorize /'k汜tigaraiz / v. place (sth.) in a category 将（某事物）分类

claimant /'kleimant / n. one who asserts a right or demand, esp. formally 请求权

人；权利请求人；主张权利人

clear I klia / v. (of a drawee bank) pay (a check or draft ) out of funds held on be-

half of the maker 结算 ； 清偿

concrete I'知nkri:t / a. definite; positive 明确的；确定的

confer / kan1fo: / v. give or grant to sb. 给予；授予

convey /kan'vei / v. transfe r or deliver (sth. , such as a right or property) to an-

other, esp. by deed or other writing 转让；让与

conveyance I kan'veians / 几. the transfer of a right or of property 转让

corroborate /ka1r::,bareit/ v. confirm or give support to 证实；支持

covenant /1 kA vinant / n. a promise made in a deed or implied by law; esp. an ob

ligation in a deed burdening or favoring a landowner 协议； 契约

deed / di:d / n. a written instrument by which land is conveyed; in common law, 

any written instrument that is signed, sealed, and delivered and that conveys some 

interest in property 契据

demarcation / ,di:ma:'keiJan / n. (marking of a) limit or boundary 划界线；界线
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descend / di• send/ v. (of properties, etc.) pass from father to son; be inherited 

by sh . from sh. 遗传；继承

donative /'心un;:)tiv / a. giving (property or money) without receiving considera-

Lion for th e transfe r 赠与性的

ejectment / i屯ektm;:)nt / n. a legal action hy which a person wrongfully ejected 

from property seeks to recover possession and damages 收回土地之诉；驱逐之诉

encroach /in• kr;:)utJ / v. enter hy gradual steps or stealth into the possessions or 

ri ghts of another; to trespass or intrude (逐步或暗中地）侵占；侵犯；侵害

encroachment / in• krnutJm;:)nt/ n. an infringement of another's rights or intrusion 

on another's property 侵占 ； 侵犯 ； 侵害

entity / •entiti / n. thing with distinc t and real ex istence 实体

excavation / ,eksk;:)1veiJ;:)n / n. the activity of excavating 挖掘；发掘；开掘

extinguish /iks•til]gwiJ / v. cause to stop; end the existence 灭失；不复存在

fixture / ,fikstJ;:) / n. personal property that is attached to land or a huilding and 

tha t is regarded as an irrevocahle part of the real property, such as fireplace huilt 

into a home (不动产的）附着物；固定装置

grantee / gra:n•ti: / n. one to whom property is conveyed 受让人

grantor / gr王nt;:) / n. one who conveys property to another 让与人；转让人

guarantee / ,g王f;:)n 1ti: / n. the assurance that a contract or legal act will he duly 

carried out 保证；担保

heir /£;:) / n. a person, who under the laws of intestacy, is entitled to receive an 

intestate decedent's property 法定继承人 ； 继承人

inaccessihility /'inrek,ses;:)1biliti/ n. the stale that is very difficult or impossihle to 

reach, approach, access, e tc . 难以达到；不可及；不可接触

inadvertently / in呻 V;:)心ntli / ad. hy accident; unintentionally 偶然地；非故意

地；无意地

infeas ihle / in•fi心bl I a. not practicahle; impossihle 不可行的；不实际的

inhahitancy / in• h无bit;:)nsi / n. the s tate of living in, occupying 居住；栖息

inheritahle /in•herit;:)bl/ a. capahle of heing inh erited 可继承的；可遗传的

inheritance / In'her归ns / n. inheriting (sth . from sb.) 继承

intrinsic /in•trinsik / a. helonging naturally ; existing within, not coming from out-

side 固有的 ；内在的； 本质的

latera l /•lret;:)f;:)1/ a. of, at, from or towards the side(s) 侧面的；从侧面的；向

侧面的

lease /li:s / n. contract hy which the owner of land, a building, etc. allows another 
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person to use it for a spec山ed time, usu. in return for rent (土地、房屋等的）租

赁，租约

lessee /le1si: / n. person who holds a building, land, etc. on a lease 承租人；租户

lessor /'Les::,: (r) / n. person who lets a property to be used on a lease 出租人

leasehold / 1 li:shauld / n. a tenant's possessory estate in land or premises 租赁保

有；租赁保有权；租赁保有产

licensee /laisan'si: / n. one who has permission to enter or use another's premises, 

but only for one's own purposes and not for the occupier's benefit 被许可人

lien / 1 li (:) an/ n. a legal right or interest that a creditor has in another's property, 

lasting usu . until a debt or duty that it secures is satisfied 留置权；优先权

littoral /1litaral/ a . of or relating to the coast or shore of an ocean, sea, or lake 沿

（海或湖）岸的

mortgage / 1m::,:gid3 / n. a conveyance of title to property that is given as security 

for the payment of a debt or the performance of a duty and that will become void 

upon payment or performance according to the stipulated terms; a lien against 

property that is granted to secure an obligation (such as a debt) and that is extin

guished upon payment or performance according to stipulated terms 抵押；抵押权

mortgagee / , m::,:ga'd3i: / n. one to whom property is mortgaged; the mortgage 

creditor, or lender 抵押权人

mortgagor / 1m::,:gid3a / n. one who, having all or some part of title to property, by 

written instrument pledges that property for some particular purpose such as securi-

ty for a debt 抵押人

mow /mau I v. cut (grass, etc.) using a machine with blades 割（ 草等）

notorious /naU'b:rias / a . (of the possession of property) so conspicuous as to im

pute notice to the true owner 公开占有财产的

perimeter I pa'rimita / n. (length of the) outer edge of a closed geometric; 

boundary of an area 周边；边缘；界限

perpetual /pa1petjual/ a. continuing indefinitely; permanent 永久的；永恒的

personalty / 1pa:sa1nrelati/ n. personal property as distinguished from real property 

动产

predecessor /1pri:disesa/ n. one who goes or has gone before 祖先；先辈

realty /1rialti/ n. a brief term for real property or real estate 不动产

repel lri1pel/ v. drive (sb. /sth.) back or away 驱逐；赶走；击退

servitude /' sa:vitju:d / n. an encumbrance consisting in a right to the limited use 

of a piece of land without the possession of it; a charge or burden on an estate for 
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another's benefit 地役；役权；地役权

spouse / spauz / n. husband or wife 配偶

subjacent Is心d3eisant / a. located underneath or below 垂直的

sublease /'SAb•li: s / v. lease to a third party by a lessee 转租 ；分租

subleasee / 'S Able'si: / n. a third party who receives by lease some or all of the 

leased property from a lessee 转租人；分租人

sublet / s心 let I v. lease to a third party by a lessee 转租；分租

subordination /sa,b:,:di•neiJan/ n. sth . less important 从属 ；次要

subsequent /' SAbsikwant / a. (of an action, event, etc.) occurring later; coming 

after sth . e lse 后来的；随后的； 后继的

subterranean / ,SAbta•reinian / a. under the earth 's surface ; underground 地下的；

地面下的

survivorship / sa•vaivaJip / n. the right of a surviving party having a joint interest 

with others in an estate to take the whole 生存者权利

toxic /心ksik / a . poisonous 有毒 的

transferable /trrens•fo:rab (a) I I a. capable of being transferred, together with all 

rights of the original holder 可转让的

transferee / ,tr王nsfo面： I n. one Lo whom an interest in property is conveyed 受让人

tru st /trAstl n. a property inte rest held hy one person at the request of another for 

the benefit of a third party 信托

underbrush /'AndabrAJ / n. mass of shrubs, bushes, etc. growing closely on the 

ground, esp . under trees 灌木丛

utensil / ju ( : )'tensl / n. implement or container, esp. for everyday use in the 

home 用具 ；器皿

vacate /va• keit / v. surrender occupancy or possession; move out or leave 腾出 ；

搬出；空出

vest /vest/ v. confer ownership of (property) upon a person 授予；赋予；给予

vigilant / 1vid3ilant/ a. watchful and cautious ; on the alert; attentive to discover 

and avoid danger 警惕的 ； 警觉的 ； 警戒的

will / will n. a documen t by which a person directs his or her estate to be distribu

ted upon death 遗嘱

Unit Nine 

abuse 闷bju:z/ v. wrong or bad u se 滥用 ； 妄用

account 心kaunt / v. explain the cause of sth. 解释
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alter ego /1:):Ita•i:gan/ (Latin) other self 第二个我

approach 闷prautJ I v. go to (sh.) for help or support or in order to offer sth. 接近

block /bbk/ n. large quantity of things regarded as a single unit (被看做一个单

一整体的）大量事物

co-mingle /kau1mi1Jgl! v. mix together 混合在一起；绞在一起

commissioner /ka•miJana/ n. member of a commission, esp. one with particular 

duties; public official of high rank 委员；长官；高级官员

comprise / kam'praiz / v. have as parts or members; be made up of 包括；包含；

构成；组成

confidential / ,k:)nfrdenJal/ a. to be kept secret; not to be made known to others 

机密的；保密的

derivative / di'rivativ / a. derived from sth . else 派生的；衍生的；非直接的

disperse / dis•pa:s I v. go in different directions; scatter; break up 散开；消散；驱散

如solution / disa•lju:Jan / n. breaking up; dissolving 分解；瓦解；解散；解除

dividend /•dividend/ n. a portion of profits distributed to shareholders in a compa-

ny 红利；股息

embryonic / ,embr的nik / a. in an early stage of development 初期的；胚胎的

entail /in•teil/ v. make necessary; involve 使必要；牵涉

executrix /ig• zekjutriks / n. female executor; a woman who has been appointed 

by will to execute such will or testament 女执行者；女遗嘱执行人

fiduciary /fr dju:Jari/ a. of the nature of a trust; having the characteristics of a 

trust 信托的；信用的；受信托的；受委托的

n. one who owes to another the duties of good faith, trust, confidence or candor 

受托人

figurative /•figjurativ / a. used in an imaginative or metaphorical way rather than • 

literally 比喻的

forfeit /•fo:fit/ v. lose or give up as a consequence of or punishment for having 

done sth. wrong 失去；丧失；剥夺

formality If忒•mreliti/ n. action required by convention or law 形式；手续

hereafter /hiar•a:fta I ad. from now on; following this 自此以后；此后

immaterial / ,ima•tiarial/ a . not important; irrelevant 不重要的；不相干的

inception /in•sepJan/ n. start or beginning of sth. 开始；开端

incorporation /in1k:):pa1reiJan/ n. formation of a legal corporation 组成公司；设

立法人

incorporator / in• k:):pareita (r) / n. person who takes part in the formation of a cor-
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poratron 公司创办人

inhe re nt /in•hi;)f;)fit / a. ex isting as a natural or permanent feature or quality of 内

在 的； 本来的；固有的

血ti a l /i•nif;)) / a. of or a t the beginning; firs t 开始的； 最初的

integrity /in•tegriti / n. condition of being wh ole or undivided 完整 ； 整体

ledge r /'led3;) / n. book in which a bank , bus iness firm , e tc. records its finan cial 

accounts 分类账 ； 分户账

lette rhead /'let;)hed / n. na me a nd address of a person or an organization printed as 

a heading on stationary ; stationary printed with such a heading 信笺抬头 ；印有抬

头 的信笺

liquida tion / ,likwi•deif ;)n / n. the ac t of settling a debt by payment or other sati s-

fac tion 清算 ； 清偿 ； 结算

manipulate /m;)1nipjuleit / v. control or influ ence 操纵 ； 控制； 影响

merger / 1m;):d3;) / n . joining togeth er 合并 ； 归并

merit /•merit/ n. quali ty of deserving praise or reward; worth; exce llence 长处；

优点 ；价值

minute /mai•nju:t / n. brief summary or record of what is said and decided at a 

meeting 会议记录

personality /, p;):S;)'n叫iti / n. characteristi cs and qualities of a person seen as a 

who le 人格 ； 个性

pierce I pi;)S / v. go into or throu gh; make through 穿透 ；刺透；进入

proxy /'pr::iksi / n. document that gives auth ority to represent sh e lse in voting 委

托他人投票的授权书 ； 委托书

prudent /'pru:d;)nt / a. acting with or showing care and foresight; showing good 

judgment 审慎的； 有先见之明的；判断力强的

receipt /ri1si:t/ n . ac t of receiving or being rece ived 收到

re imburse / ,ri:im的： s I v. pay bac k to sh 补偿 ； 偿还

relegate I•religeit/ v. di smiss sb . / sth . to a lower or less important rank, task or 

s ta te 降级 ； 降低； 降职

relitigate /ri•litigeit / v. litigate again 再诉讼 ； 再诉诸法律

revenue I •revinju: / n. income, es p . th e total annual in come 收入； 岁 入

sham /肛m l 几. sth . tha t is not what it seems ; a counterfe it 假装 ； 欺骗； 虚伪

signatory /'sig沁t;)ri/ n. person, country, e tc. tha t has signed an agreement 签约

人 ； 签约 国

subs tan匝ll y / S;)b1 s trenJ ( ;) ) Ii/ a d . considerably; essentia lly 相 当地； 实质上 ； 大
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体上；基本上

substitute I 双bstitju:t/ v. replace 代替；替代

successor /s3k1ses3/ n. a person or thing that comes after and takes the place of 

接替者；后继者；继承人

tier / ti3 / n. any of a series of rows or parts of a structure placed one above the oth-

er 排；层

trifling /•traifliI] / a. unimportant; trivial 不重要的；琐碎的

veil /veil/ n. covering of fine net or other material worn to protect or hide the face 

面纱

Unit Ten 

adage / 1redid3 / n. a saying that sets fo11h a general truth and that has gained cred仆

through long use 格言 ，古语

admission / gd1miJgn / n . the act of admitting or allowing to enter; a confession, 

as of having committed a crime 准许进入；坦白

ambit /'rem bit/ n. sphere or scope 范围

aphorize /氐foraiz / v. express oneself in or as if in aphorisms 精练地陈述

asymptomatic / , eisimptg'mretik / a. neither causing nor exhibiting symptoms of 

disease 无症状的

augmentation / 1::,:gmen1teiJ go/ n. the act or process of augmenting 增大行为或过程

bearing /'bcgriIJ / n. relevant relationship or interconnection 关系

circumstantial / , sg:kgm'strenJg) / a. of, relating to, or dependent on circum-

stances 与依照环境的有关的，间接的

contraband /'k::,ntrgbrend / n. anything prohibited by law from being imported or 

exported 走私货，禁运品

crux / kr 11.ks I n. a puzzling or apparently insoluble problem 疑难或明显不能解决

的问题

custodian / k11.s1 tgudjgn I n. one that has charge of something; a caretaker 监护

人；照顾者

demeanor / di1 mi:ng / n. the way in which a person behaves; deportment 举止，行

为人行动的方式

discrete / dis'kri:t/ a. constituting a separate thing; distinct 分离的，个别的

dominion / dg1minjgn / n. the power or right of governing and controlling 支配权，

管辖权

dormant /1 心：m got / a. inactive 不活跃的
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eavesdropper /'i:vz,dr::,p;l / n. 偷听者

entrench / in•trentJ / v. fix firmly or securely 确立

exhibit / ig• zibit/ n. to submit (evidence or documents) in a court 在法庭提交证

据或文件

forgery /心：d3;}ri/ n. the act of forging, especially the illegal production of sth. 

counterfeit 伪造，尤指非法制造朋品

genital /1d3enitl/ a . of or relating to biological reproduction 生物生殖的，与之相

关的

gory /19::,:ri/ n. full of or characterized by bloodshed and violence 血腥的，充满流

血或暴力的，或以此为特征的

harassment / 1 hrer;}Sffi;}Ot / n. 骚扰，侵袭

hearsay /'hi;lsei / n. evidence based on the reports of others rather than the person

al knowledge of a witness and therefore generally not admissible as testimony 传

闻证据

herpes /如：pi:z/ n. 如疹

inflammatory / in•flremat;lri / a. arousing passion or strong emotion, especially an

ger, belligerence, or desire 有煽动性的

informant / in心： ffi;}Ot / n. a person who informs or gives information; informer 报

告者

intendment /in•tendmant / n. the true or correct meaning of sth. 真正含义

intoxication I in t::,ks11kei ;}0/ J n. 醉酒状态

jigsaw / 1d3igs::,: / n. 拼图玩具

loiter /•bit;} I v. stand idly about; linger aimlessly 闲逛

materiality / ma, ti;lri•reliti / n. the state or quality of being material 重要，重要性

minimal /•minimal/ a. small in amount or degree 小的，少的

movant 卜mu:v;lnt / n. the party who makes a motion 动议方

officious / ;}'fiJ;}S / a. informal; unofficial 不正式的；非官方的

perpetrator / p;l:pi•treita / n. 犯罪者，作恶者

predisposition / pri:disp;l'ziJ an/ n. tendency, inclination, or susceptibility 趋势；

倾向或敏感性

probative /'Pf;}Ubativ / a. furnishing evidence or proof 用作证明或证据的

proponent / pr芍'paun;}nt / n. one who argues in support of sth. ; an advocate 辩护者

relevancy /•relavansi/ n. the quality or stale of being relevant; pertinency 相关性

remorse / ri• m::,:s / n. moral anguish arising from repentance for past misdeeds; bit-

ter regret 悔恨
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reproac h / ri•pr;:iutJ / v. di sgrace ; shame 丢脸 ； 羞耻

sequeste r / si• kwest;:i / v. segregate 隔离

surveillance /s;:i•veil;:ins/ n. a watch kept over a person , group, e tc. over a sus

pect , prisoner , or th e lik e 监视

syllogism / 1sil;:id3iz;:im / n. 三段论

treati se /•tri:tiz / n. a form a l work on a subject, esp. one that deals systematically 

with its principles and conclu s ions 专著，专题论文

即letry I 心ilitri / n. an object or cosmetic used in making up , dressing, etc . 化妆品

undercover I ,And;:i'kA v;:i / a . performed or occurring in secre t 秘密 的 ， 暗中 进

行的

underpinning 瓜nd;:i1pini1J / n. a support or founda tion 支撑 ， 基础

umpire瓜npai;:i / n. 仲裁人 ，裁判员

veracity / v切无siti/ n. conformity Lo fa ct or truth; accuracy or prec i sion 真实性 ；

精确或准确

virus /'vai;:ir;:i s / n. 病毒

Unit Eleven 

abridgment / ;;)1brid3m;;)nt / n. a written tex t tha t has been abridged 删节、节略一

篇缩写后的文章

adapt / ;;)'如pt/ v. ma ke suitab le to or fit for a spec小c use or s ituation 调整 ， 改编

akin / ;;)1kin / a . having a s imilar quality or characte r; analogou s 同类的；近似的；

相似的

antitrust /, renti'tr A St/ n. opposing or intended lo regulate business monopolies , 

such as trusts or cartels 反托拉斯的，反垄断的

asexually /它seksju;;)Ji / ad. in an asex ual manner 无性地

atlas /• re t);;)S I v. a book or bound co llection of maps, sometimes with supplementa

ry illustra ti ons and grap hic a nalyses 地图册，图表集

audi ov isual / 1:,:di;;)u1vi3u;;)l / a. of or relating to materia ls , such as film s and video

tapes, that present information in audible and pic torial form 视听的

choreographic / 1k:,rid1gr无fik I a. of or concern ed with choreography ( 有关 ）舞蹈

艺术的

compila tion I, 灼mpi• leif ;;)fl/ n. sth . such as a set of da ta, a report , or an antholo

gy , that is compiled 汇编物

composition / , 灼mp;:)1Zif;;)n/ n. the result or product of composing ; a mixture or 

compound 合成物

·460· 



compulsory / k;:im•p心ri / a. employing or exerting compulsion 强制的

condensation / ,k::,nden'seiJ ;:in/ n. the reduction of a book, speech , statement or 

the like, to a shorter or tenser form 缩写

confusion / k;:in ' fju :3;:in / n. disturbance of consciousness charaterized by inability 

to engage in orderly thought or by lack of power to distinguish, choose, or act de

cisively 混淆

connotation I, k::,n;:iu'teiJ ;:in/ n. an idea or meaning suggested by or associated with 

a word or thing 含意

copyright /'k::ipirait / a. the legal right granted to an author, a composer, a play

wright, a publisher, or a distributor to exclusive publication, production, sale, 

or distribution of a literary, musical, dramatic, or artistic work 版权

deception / di•sepJ;:in/ n . the use of deceit 欺骗，欺诈

descriptiveness / dis• kriptivn;:is / n. 描述

disclose / dis•kl;:iuz/ v. make known (sth. heretofore kept secret) 揭露，使（以前

保密的事）公开， 泄露，透露

distinctiveness / dis•tinktivn;:is / n. utter dissimilanity 显著性

dramatization / , dr无m;:itai• zeiJ ;:in/ n. a work adapted for dramatic presentation 改

编成的剧作品

enforceable / in心： s;:ibl / a. capable of being enforced 可执行的

exemplify I ig• zemplifai/ v. make a certified copy of (a document) 制定核正誉

本， 制定盖有公章证明的眷本

exploitation / ,ekspb'teiJ;:in / n. the act of employing to the greatest possible ad-

vantage 充分利用的

fanciful /1Jrensiful / a. imaginative 想象的

fic tionalization /, fikJ;:in;:ilai• zeiJ;:in / n. a literary work based partly or wholly on 

fact but written as if it were fi ction 把……编成小说

fixation / fik • seiJ ;:in/ n. the act or process of fixing or fixating 固定

foster /心st;:i I v. to promote the growth and development of 促进

gazetteer / ,grezi•ti;:i / n. a geographic di ctionary or index 地名辞典

generic / d3i1nerik / a. re lating to or descriptive of an entire group or class; gener

a l 一般的，通有的；普遍的

graphic /'gr无fik I a. of, relating to, or represented by or as if by a graph. 用图表

示的

incontestable / ,ink叩 test;:ibl / a. impossible to contest; unquestionable 无可争辩

的；无疑问的
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in re I in•ri: / prep. in regard to 关于

issuance /'iJu (: 压ns / n. the act of giving out 发给，颁布

jukebox I 1d3u:kb:,ks I n. 投币式自动电唱机

logo /七gau I n. a name, symbol, or trademark designed for easy and definite rec-

ognition, esp. one borne on a single printing plate or piece of type 标识

misappropriation /•misa,praupri•eiJan I n. illegal use 非法使用

misdescriptive / mis,dis•kriptiv / a. characterized by false description 错误描述的

nebulous I•nebjulas / a. lacking definite form or limits; vague 模糊不清的；模糊

的

nonobviousness /,nA的bvias/ n. 非显而易见性

novelty I n:,vlti / n. newness 新颖性

originality / 1arid31nreliti / n. the quality of being original 独创性

pantomime /'p汪ntamaim / n. the telling of a story without words, by means of 

bodily movements, gestures, and facial expressions 哑剧

parody /1prer;}di/ n. a literary or artistic work that imitates the characteristic style 

of an author or a work for comic effect or ridicule 戏仿

patent /•peitant / n. a grant made by a government that confers upon the creator of 

an invention the sole right to make, use, and sell that invention for a set period of 

time 专利， 专利权

patentable /'peitant;}bl / a. capable or susceptible of being patented 可取得专

利的

patentee / ,peitan'ti:/ n. the party that possesses or has been granted a patent 专利

权人

pen I pen/ v. write 写作

personhood /'pa:sanhud / n. the state or condition of being a person, especially 

having those qualities that confer distinct individuality 人格

pertain / pa (:) 1tein / v. have reference; relate 关于

pictorial / pik心： ri;}l / a. composed of pictures 由画组成的

prima j、 cie I•praima•feiJii: / a. ( Latin) true, authentic, or adequate at first sight; 

ostensible 初看是真实的，可靠的或合适的

process /•pr:,ses I n. a series of operations performed in the making or tre.atment of 

a produc t 生产过程

RAM : (random-access memory) (计）随机存取存储器

recast l,ri:1 ko:st / v. set down or present (ideas, eg.) in a new or different ar

rangement 重塑，改写
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regime / rei• 3i:m I n. a system of principles, rules, or regulations for administra-

tion 体制，制度

registrability l,red3istr;)1biliti/ n. the quality or state of being registrable 可注册性

reproduction / ,ripr;)1d心J;)Il / n. the act of reproducing or the condition or process 

of being reproduced; sth. reproduced, especially in the faithfulness of its resem

blance to the form and elements of the original 复制；复制品

royalty /•r:,falti/ n. a share paid to a writer or composer out of the proceeds resul

ting from the sale or performance of his or her work ; a share in the proceeds paid 

to an inventor or a proprietor for the right to use his or her invention or services 版

税；专利权税

sorting /1s:,:til)/ n. the process of arranging data into some desired order according 

to rules dependent upon a key or field contained in each item 排序，分类

sculptural /•skAlptJ;)r;)l/ a. relating to or consisting of sculpture 雕刻的

skullduggery / skAl心g;)ri I n. crafty deception or trickery or an instance of it 欺

诈，阴谋诡计
spur / Sp;):/ n. sth. that serves as a goad or an incentive 刺激，激励

suggestive / s;)1d3estiv I a. conveying a hint (of sth.) 暗示性的

taking /'teikiIJ / n. a seizure of private property or a substantial deprivation of the 

right to its free use or enjoyment that is caused by government action and esp. by 

the exercise of eminent domain and for which just compensation to the owner must 

be given according to the Fifth Amendment to the U. S. Constitution 征用

unscrupulous / Ail1skru:pjul;)S / a. devoid of scruples; oblivious to or contemptu

ous of what is right or honorable 毫无顾忌的，全无顾忌的

utilitarian / ,ju:tili'tc吵n / a . of, relating to, or in the interests of utility 有用的

utility / ju:•tiliti/ n. the quality or cond山on of being useful; usefulness 有用，实

用性

validity / V;)1liditi/ n. the quality or state of being valid 有效

vis-a-vis 卜 vi:za:vi: / prep. face to face; compared with; in relation to 与……相

对；与……比较；关于

Unit Twelve 

ab initio I rebi1niJia / (Latin) from the beginning 从开始起

aver / a'va: / v. allege as a fact 陈述，主张

abandonment / a1b四ndanmant I n. the act of abandoning a person: as a: failure to 

have contact with a spouse that is intended to create a permanent separat10n; 
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b: failure to communicate with or provide financial support for one's child over a 

period of time that shows a purpose to forgo parental duties and rights 遗弃

adoption / ;}'心pJ ;}Il / n. the act of bringing (a person) into a specific relationship, 

esp. to take (another's child) as one's own child 收养

adultery / ;}1心lt;}ri / n. voluntary sexual intercourse between a married person and 

someone other than his or her lawful spouse 通奸

antenuptial /, 四nti'DAPJ;}l/ a. before marriage 结婚前的

augment / :,:g•ment / v. make larger; enlarge in size, number, strength, or extent 

增大的

bereavement I bi'ri:vm;}nt I n. the condition of having been deprived of sth. or sh. 

valued, esp. through death 丧失亲人

bigamy /1big;}mi/ n. the crime of marrying while one has a wife or husband still 

living, from whom no valid divorce has been effected 重婚

biological / ,bai;}1bd3ik;}l/ a. related by blood, as in a child's biological parents 有

血缘关系的

commingle / k;}1ffii1Jgll v. mix or mingle together 混同

concubine /'k:,IJ kj ubain / n. a woman who cohabits with a man to whom she is not 

legally married, esp. one regarded as socially or sexually subservient; mistress 

情妇

demur / di1m;}: / v. raise an objection by entering a demurrer 抗辩，异议

disparate /•disp;}rit/ a. essentially different 完全不同的

distillation / disti1 leiJ ;}Il / n. a concentrated essence 精华

emancipation / i, mrensi1 peiJ ;}Il / n. the act of freeing or state of being freed; lib er-

ation 解放

erstwhile /';}:Stwail / a. former; of times past 以前的

familial / fo• milj;}l/ a. of, pertaining to, or characteristic of a family 家庭的

illicit / i1lisit / a. not legally permitted or authorized; unlicensed; unlawful 非法的

incest /•insest/ n. sexual intercourse between closely related persons 乱伦

intimate /•intimit/ a. very private; closely personal 亲密的，密切的

interlocutory / ,int;}1bkjut;}ri/ a. pronounced during the course of an action, as a 

decision; not finally decisive of a case (判决等）在诉讼期间判决的

intestacy I in1test;}Si/ a. (of a person) not having made a will, (of property) not 

disposed of by will 无遗嘱的，无遗嘱继承的

irreconcilable / i,rek;}Il'sail;}bl/ a. not able to be reconciled 不可调和的

loom / lu:m / v. appear indistinctly 隐现
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maintenance / 1meintin;:ins / n. alimony or child support 抚养费，赡养费

miscegenation I, misid3i1 neiJ;:in / n. marriage or cohabitation between a man and 

woman of different races, esp. , in the U. S. , between a black and a white per-

son 不同种族间通婚

nonremunerative 卜 n:,nri1mju:n;:ir;:itiv / a. not affording renumeration 无偿的

omnipresent / :,mni'prez;:int I a. present in all places at the same tim e 无所不

在的

perfunctory/ p;:i'fAI]kt;:iri/ a. performed merely as a routine duty 例行公事的

polygamy / p;:i'lig;:imi / n. the practice or cond山on of having more than one 

spouse, esp. wife, at one time 一夫多妻或一妻多夫

pren:.iptial / pri'nApf;:il/ a . before marriage 结婚前的

purport / 1p;:i:p:,t/ v. claim ( to be a certain thing, etc. ) by manner or appearance, 

esp. falsely 声称

putative /1pju心tiv / a. commonly regarded as such; supposed 推定的，被公认的

quantum meruit /1kw:,ntum m;:i'ru:tl(Latin ) 按合理价格支付

reiterate / ri:it;:ireit / v. say or do again or repeatedly 重申

rehab山tative / ri, 加bili'teitiv / a. 恢复的，使复原的

rendition / ren'diJ;:in / n. the execution of a judicial order by the directed parties 

执行

secular /1sekjul;:i/ a. of or pertaining to worldly things or to things that are not re

garded as religious , spiritual, or sacred 世俗的

spousal /'spauz;:il/ a. of or relating to marriage 婚姻的

ubiquitous / ju'bikwit;:is / a. having or seeming to have the ability to be every

where at once; omnipresent 无所不在的

呻ate / 1vifieit/ v. make legally defective or invalid 使无效

wedlock /'wedbk / n. the state of marriage 婚姻，巳婚

Unit Thirteen 

acqu isition /王kwi'zif;)n I n. acquiring 获得；得到；收购

aftermarket / 10:ft;)1mo:kit / n . the mark et for replacement parts, accessories, and 

equipmen t for the care or enhancement of the original product; any add仆ional

market created by a product after the primary marke t 零部件市场；后续市场

ancillary / ren1sil;)ri/ a. helping, providing a service to those carrying on the main 

business of an enterprise 辅助的；附属的

acumen / ;)'kju:m;)Il / n. sharpness and accuracy of judgment; ab ility to under-
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stand clearly 敏锐及正确的判断力；清晰的了解力；聪明才智

appreciably / g'pri:f gbli/ ad. considerably 相当地

bid / bid/ n. statement of price for a piece of work, etc. 投标（承建工程等）

codification /灼difo• keif go/ n. the act, process, or result of stating the rules and 

principles applicable in a given legal order to one or more broad areas of life in 

this form of a code 法典编纂

consummate I kgn'SAmit I v. accomplish 完成

construction / kgn'str Akf go/ n. meaning; sense in which words, statements, 

acts , etc. are taken 意义；个人对于词、句、行为等的解释

conspiracy / kgn'spirgsi / n. act of making secret plans 阴谋；共谋；谋反

conglomerate I k:,n•gbmgrit/ a. (made up of) a number of things or parts come 

together in a mass 由许多部分或东西聚成的； 一团；一块

corollary / kg•r:,lgri I n. natural sequence or outcome of sth. 推论

deal / di:l / n. an act of buying and selling 买卖；交易

deleterious / ,deli'tigrigs / a. harmful 有害的

dichotomy I dai•k心mil n. division into two 两分法

elasticity / el年s•tisgti/ n. flexibility 弹性

empirical / em'pirikgl / a. relying on observation and experiment 全凭观察和实验

的；经验的

exigency /'eksid3gnsi / n. condition of great need; emergency 急迫需要；紧急

foothold /•futhguld / n. a secure position 立足点

foreclose / f忒 klguz / v. cancel the right to do sth. 取消……的权利

immutable / i•mju:tgbl/ a. cannot be changed 不变的

interdiction / intg(:)•dikfgn/ n. (formal) prohibition, forbidding (正式用语）禁

止（行动）；禁止（某物的使用）

innocuous I i叩kjugs I a . causing no harm 无害的

intuitive / in•tju:itiv / a. perceived by, resulting from, or involving intuition 直觉

的

leverage /1levrid3/ n. power or ability to act or to influence people, events, deci一

sions, etc. 影响力

monopoly I mg'O:,pgli / v. complete possession of 垄断

nomenclature /1ngumgn1kleitfg/ n. system of naming 术语

outlay I•autlei / n. spending 开销，花费，费用

plausible /•pb:zgbl/ a. seeming to be right or reasonable 似真实的；似合理的

predominant / pri• 心mingnt/ a. 主要的
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putative I 1pju心tiv / a. commonly reputed to be 一般公认的；推定的

proffer /'pr::,fo / v. offer 提供，提出

patronage I'p无tr::inid3 / n. customer's support (to a shopkeeper, etc.) 惠顾

predatory / 1pred::i, t::iri/ a. (formal) (of people) plundering and rubbing (正式用

语）（指人）抢劫的；掠夺的

recoup I ri1ku:p / v. compensate; make up for 赔偿；补偿

ruinous / 1ru:in::is / a. destructive 破坏性的

transitory / 1trrensi, t::iri / a. transient 短暂的；片刻的
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